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Tool or Weapon? The Regulatory Boundaries
and Institutional Impact of the EU International
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Abstract: The European Union (EU) International Procurement Instrument (IPI1) is a unilateral
procurement regime shaped by the convergence of internal industrial policy priorities and
external trade pressures. It operates on a logic of conditional reciprocity to secure access to non-
covered procurement markets. This article traces the IPI's legislative evolution and institutional
design, situating it within the EU’s broader procurement framework. A comparative analysis of
the IPI against the Agreement on Government Procurement (GPA) and the Comprehensive and
Progressive Agreement for Trans-Pacific Partnership (CPTPP) reveals the IPI’s unilateral character
and its implications for the multilateral order. From a World Trade Organization (WTQO) normative
perspective, the article argues that while the IPI may preserve formal compatibility with government
procurement exceptions, its practical application poses spillover risks that could undermine
the stability and predictability of multilateral rules. In essence, the IPI represents a unilateral
restructuring of the international procurement regime amid shifting patterns of global economic
governance. Finally, drawing on the IPI’s first enforcement action, the article proposes response
strategies for China at both the governmental and corporate levels.
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[. INTRODUCTION

The International Procurement Instrument (IPI) of the European Union (EU),
designed to address procurement markets not covered by existing World Trade
Organization (WTO) frameworks, was first proposed in 2012 and officially

entered into force on August 29, 2022, following a decade of protracted
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legislative negotiations. The instrument carries significant adverse implications
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for third-country enterprises from non-EU states that are not parties to the
Agreement on Government Procurement (GPA), including China, when
they seek to participate in the EU procurement market. It also complicates
ongoing China—EU bilateral negotiations and China’s broader engagement
in international government procurement rule-making. On June 2, 2025, EU
Member States voted to trigger the IPI to restrict Chinese medical device
manufacturers’ access to the EU public procurement market. On June 20, the
European Commission (Commission) published a decision, pursuant to the IPI,
restricting Chinese enterprises from participating in medical device tenders
valued at over EUR 5 million. This marked the first enforcement action taken
under the IPI framework.

The IPI applies to non-covered procurement involving economic
operators, goods, or services from third countries that are not parties to the
GPA or that have not concluded trade agreements with the EU containing
mutual market access commitments in public procurement or concessions.
Where restrictive practices are identified, the IPI empowers the Commission to
impose countermeasures, including score adjustments and bid exclusion. The
instrument is widely regarded as a tool for leveraging access to third-country
procurement markets, providing the EU with bargaining power in its external
trade negotiations. Moreover, the divergent characteristics of the IPI, as
compared with the GPA and the Comprehensive and Progressive Agreement for
Trans-Pacific Partnership (CPTPP), reflect fundamentally different underlying
objectives.

In light of this, China should further advance high-level opening-up at the
national level, accelerate alignment with high-standard international economic
and trade frameworks across “rules, regulations, management structures, and
standards”, and improve the fairness and transparency of the government
procurement regulatory framework. At the same time, China should maintain
constructive dialogue with the EU and closely monitor the IPI’s evolving
application. Chinese enterprises should also proactively strengthen risk
prevention and monitoring, and adjust their global production and business
arrangements accordingly to mitigate potential losses resulting from policy

unpredictability.
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II. THE LEGISLATIVE BARGAINING AND
REGULATORY DESIGN OF THE EU IPI

A. The Legislative Process and Political Bargaining of the EU IPI

From its initial Commission proposal in March 2012 to its official entry into
force on August 29, 2022, the legislative process for the EU IPI spanned a
full decade. This complex process of multi-party bargaining unfolded in three

stages:
1. Initial Proposal

The EU has adopted measures to foster a global “level playing field” in
procurement, driven by both the institutional lacunae of the existing multilateral
framework and internal policy imperatives. The WTO framework remains
inadequate in addressing distortions in government procurement,’ while the
reciprocity imbalance with China, highlighted in a 2012 European Parliament
Resolution, served as the domestic catalyst for the instrument.> Nonetheless,
the Commission’s 2012 IPI draft encountered significant internal resistance.
Despite backing from France and Italy, 18 Member States, led by Germany
and the Netherlands, blocked the proposal. Opponents argued that the IPI
diverged from the EU’s liberal trade ethos, risked retaliation, and would impose
prohibitive administrative costs on contracting authorities. Moreover, they
contended that existing negotiating leverage was sufficient. This produced a

deadlock at the first stage of the legislative process.>

1 K. Dawar, Government Procurement in the WTO: A Case for Greater Integration, World Trade Review, Vol.
15, No. 4, 2016, pp. 645-670.

2 The European Parliament’s Resolution on Unbalanced Trade between the EU and China noted a marked
disparity between the barriers that foreign enterprises face in accessing China’s public procurement market
and the fairness guarantees provided by the EU, and called for a European instrument to achieve “reciprocal
treatment” in the public procurement sector. European Parliament Resolution of 23 May 2012 on EU and
China: Unbalanced Trade? https://www.europarl.europa.eu/doceo/document/TA-7-2012-0218_EN.pdf (Last
Visited on April 24, 2026).

3 Zhao Ruyi and Zhou Xiaoming, The Impacts of EU International Procurement Instrument on China and Chinese

Countermeasures, Journal of Shaanxi University of Technology (Social Sciences), Vol. 41, No. 2, 2023, pp. 24-30.
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2. Draft Revision

In January 2016, the Commission submitted an amended draft of the IPI, aiming
to use the instrument as “negotiation leverage” by narrowing potential market-
access restrictions.* Key revisions included abolishing the option of total market
closure in favor of exclusive price adjustment measures, centralizing decision-
making power within the Commission to alleviate administrative burdens, and
introducing exemptions for Least Developed Countries (LDCs).*> Despite these
concessions, the perceived dilution of the instrument’s deterrent effect led to a
further two-year legislative stalemate. Concurrently, the EU’s 2016 report on
China underscored a persistent “asymmetry” in procurement markets, asserting
that absent China’s accession to the GPA, the EU lacked legal mechanisms to
challenge the so-called China’s policies favoring domestic goods and suppliers
in public procurement.® This stage epitomizes the EU’s strategic balancing
between expanding overseas market access and mitigating protectionist risks.

3. Relaunch

In 2019, the Commission reintroduced the IPI as a strategic lever to foster
procurement reciprocity with China.” Following a 2021 consensus among the 27
Member States, the final text exempted consortium tenders from IPI measures
where the third-country share falls below 15% of the tender value, and shortened
the investigation and consultation period to nine months, extendable by five
months in justified cases.® The IPI was formally adopted in June 2022. This
legislative breakthrough reflected an internal compromise to satisfy Franco-

German industrial policy demands following the veto of the Siemens/Alstom

4 Ye Bin and Zhang Kun, Transformation of the EU’s Trade Policy from Open Reciprocity to Restrictive
Reciprocity: A Research Centered on the International Public Procurement Instrument, Chinese Journal of
European Studies, Vol. 42, No. 6, 2024, pp. 46-68.

5 Ibid.

6 European Parliament Resolution of December 2016 on Why China’s Public Procurement Is an EU Issue
pointed out that while China’s market is vast, EU firms were largely excluded due to laws and policies
favoring domestic goods, https://www.europarl.europa.eu/RegData/etudes/ATAG/2016/593571/EPRS_
ATA(2016)593571_EN.pdf (Last Visited on April 24, 2026).

7 Joint Communication to the European Parliament, the European Council and the Council: EU-China — A
Strategic Outlook, https://eurlex.europa.eu/legal-content/EN/TXT/?qid=1552835013776&uri=CELEX:5201
9JC0005 (Last Visited on April 24, 2026).

8 Lin Tao and Song Debin, Interpretation and Response Suggestions for the EU International Procurement

Instrument Act, International Project Contracting & Labour Service, No. 10, 2022, pp. 78-80.
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merger,” while externally addressing chronic trade imbalances and perceived
discriminatory barriers in China.'® Furthermore, to avoid interference with the
ongoing Comprehensive Agreement on Investment (CAI) negotiations, the EU

deferred finalizing the IPI until the CAI was officially frozen.

B. Regulatory Design of the EU IPI

The IPI regulation, comprising three chapters and 15 articles, aims to regulate
the public procurement markets of third countries that have not concluded
reciprocal market access commitments with the EU, such as non-contracting
parties to the GPA or specific bilateral agreements; its objective is to promote
substantive market access negotiations. The regulation authorizes the
Commission to initiate investigations and consultations regarding restrictive
practices in non-covered procurement by third countries. For the purposes of
the IPI, non-covered procurement refers to public procurement procedures for
goods, services or concessions regarding which the EU has not undertaken
market access commitments in an international agreement in the field of
public procurement or concessions, including procedures involving economic
operators from non-GPA parties. It also applies to those originating from
contracting parties to such agreements but whose procurement procedures
involve specific sectors that the EU has not committed to opening.

The Commission solicits opinions from relevant countries through public
notices, requiring them to submit information and participate in consultations.
The investigation and consultation period is a prerequisite to implementing
punitive measures and typically lasts 9 to 14 months. This procedure may be
suspended if the third country takes adequate remedial action to substantially
improve market access for EU economic operators, goods and services, or
commits to ending or phasing out the restrictive measures within a reasonable
period and no later than six months. If consultations fail, the Commission has

the authority to adopt restrictive countermeasures, primarily including “score

9 Supra n. 3.
10 Chen Yu, Impact of the EU International Procurement Instrument (IPI) on Chinese Engineering Enterprises

Participating in EU Public Procurement Projects and Response Strategies, International Project Contracting &
Labour Service, Vol. 12, 2022, pp. 63-66.
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“exclusion of tenders”. These apply to works and concession contracts with an
estimated value of at least EUR 15 million, as well as to goods and services
procurement contracts with an estimated value of at least EUR 5 million. These
measures are subject to three exceptions: no investigation shall be initiated
against LDCs; contracting authorities in administrative units with a population
below 50,000 may be exempted upon Member State request; and IPI measures
may be disapplied where only restricted-country tenders are available or
overriding public interest so requires.

The regulation adopts a look-through approach to rules of origin to
identify restricted economic operators. This encompasses both formal criteria,
such as incorporation or registration, and criteria for engaging in substantial
business operations. The latter includes holding a majority of the registered
capital, controlling a majority of the voting rights, or having the right to
appoint a majority of the members of the administrative, management, or
supervisory bodies. Furthermore, the IPI clarifies that its targets are the laws,
regulations, procedures, or practices of third countries, rather than specific
enterprises or products. Taken together, the IPI’s procedural design and trigger
conditions indicate that the Commission not only retains the power to initiate
investigations but also possesses the de facto institutional capacity to escalate
trade disputes.'!

[II. THE IPT’S PLACE WITHIN THE EU PUBLIC
PROCUREMENT SYSTEM

A. The EU’s Internal Procurement Legislative Framework

1. Internal Directives

Public procurement stimulates economic growth, drives employment, and
strengthens social security, thereby playing an important role in the integration
of the EU internal market. Its legal framework has evolved from a series of

fragmented sector-specific directives in the early 1990s toward a comprehensive

11 Supra n. 3.
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EU completed its legislated revision in 2014, resulting in the current three
core directives. These include the Public Sector Directive (2014/24/EU), the
Utilities Directive (2014/25/EU), and the Concessions Directive (2014/23/EU),
which incorporated previously uncovered works and service concessions. This
legislative framework constitutes the most comprehensive body of internal
public procurement law within the EU.!? It has enhanced the transparency
and standardization of internal market procurement while emphasizing the
principles of equal treatment, non-discrimination, and proportionality.
However, these internal procurement directives have strict territorial
limitations. The Court of Justice of the European Union (CJEU) issued a clear
ruling in the Kolin (C-652/22)." In this case, a Croatian contracting authority
initially awarded a contract to the Strabag Group, but the unsuccessful Turkish
company, Kolin Insaat, filed an appeal resulting in the contract’s annulment.
The contracting authority subsequently requested the winning bidder to provide
supplementary documents and re-awarded the contract. Kolin Insaat considered
this action unlawful, and, after its appeal was rejected by the Croatian
regulatory authority, the case was brought before the Visoki upravni sud
(High Administrative Court, Croatia). The court then requested a preliminary
ruling from the CJEU regarding Directive 2014/25/EU. The core issue was to
determine whether EU law applies to public procurement disputes involving
economic operators from non-contracting third countries. The CJEU ultimately
ruled that economic operators from non-contracting countries are not entitled
to claim equal treatment based on EU law. This indicates that EU public
procurement directives essentially apply only to the internal market and do not
automatically extend to operators from countries whose procurement markets

are not covered.
2. Internal Regulations

Regulations and directives are two different forms of EU legislation. Unlike

12 Jiao Hongbao, Comparison and Enlightenment of the EU Public Sector Procurement Directive and China’s
Government Procurement Law, China Government Procurement, No. 11, 2020, pp. 34-39.

13 Case C-652/22, Kolin Insaat Turizm Sanayi ve Ticaret AS v DrZavna komisija za kontrolu postupaka javne nabave,
Judgment of the Court of Justice (Grand Chamber), October 22, 2024, ECLLI:EU:C:2024:910, https://eurlex.
europa.eu/legal-content/EN/TXT/2uri=CELEX:62022CJ0652 (Last Visited on April 24, 2026).
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throughout the EU, without requiring Member States to transpose them into
national law. In addition to the IPI promulgated in 2022, EU public procurement
regulations include the Foreign Subsidies Regulation (FSR), adopted in 2022,
and the Net-Zero Industry Act (NZIA), published in June 2024. The FSR
stipulates that for procurement projects of no less than EUR 250 million, if a
bidder has received at least EUR 4 million in financial contributions from a
single non-EU country within the 3 years preceding the declaration, it must
submit a notification to the Commission. In existing practice, the Commission
has initiated in-depth investigations into three Chinese bidders involved in two
procurement projects, namely the Bulgarian train supply and the Romanian
photovoltaic park operation, all of whom withdrew their bids due to the
FSR review. The regulatory scope of the FSR covers EU and third-country
enterprises engaged in economic activities within the EU internal market,
including their subsidiaries, controlling entities, and core subcontractors or
major suppliers participating in the bidding process, and it also applies to GPA
signatories.

The NZIA was introduced against the backdrop of global environmental
transition and the EU’s “European Green Deal”. It integrates public
procurement into green policy, linking environmental goals with external trade
rules.'* The Act mandates a preference for “European-sourced” products in net-
zero technology procurement and introduces a “resilience contribution” review
mechanism. Under the NZIA, the resilience criterion is triggered where the
Union is highly dependent on a third country for specific net-zero technologies
or their main specific components, but it is not a blanket rule excluding all bids
with more than 50% non-EU content. While the Act textually emphasizes that
its application must comply with the obligations under the GPA and relevant
bilateral agreements to which the EU is a party, some domestic scholars have
pointed out that, in practice, this regime may further narrow the opportunities

for third countries, especially those not covered by the EU’s international

14 Ye Bin and Yang Kunhao, The Extraterritorial Effects of EU Law in the Context of Green Transition:
Comments on CBAM and the Proposed CSDDD, Chinese Journal of European Studies, Vol. 41, No. 6, 2023, pp.
34-51.
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zero technology sectors. '

3. International Treaties and Agreements

The GPA is a plurilateral agreement under the WTO. The EU is a Party to the
GPA, and the revised GPA, adopted in 2012, entered into force in 2014 for
the first Parties that had accepted the Protocol of Amendment, including the
European Union. The EU formally implemented the GPA following its 2014
revisions to domestic directives. Under the GPA, EU Member States must
accord to the goods, services and suppliers of any other Party treatment no less
favorable than that accorded to domestic goods, services and suppliers. They
must ensure that procurement entities, such as government agencies and other
public sector bodies, do not grant domestic suppliers a preference based on
foreign capital or ownership proportions. Furthermore, they must ensure that
entities do not discriminate against suppliers of any other GPA Party based on
the origin of the goods or services supplied.

Additionally, the EU has included public procurement provisions in
numerous bilateral agreements, such as those with Switzerland (1999), Jordan,
Lebanon, Egypt and 11 other Mediterranean countries (2002), and Chile
(2002).'® The 2010 EU-South Korea Free Trade Agreement (FTA) expanded
coverage to Build—Operate—Transfer (BOT) contracts and engineering
concessions. Since then, government procurement has become a core element
of EU FTA negotiations,'” as evidenced by the procurement chapter in the 2018
EU-Japan Economic Partnership Agreement (EPA).

B. The Distinctive Role of the IPI Within the EU Public Procurement
Framework

First, regarding the legal nature of the instrument, the IPI regulation possesses

15 Supra n. 4.

16 Ministry of Commerce of the People’s Republic of China, Guide to Foreign Investment and Cooperation by
Country (Region): The European Union (2019 Edition), https://fdi.mofcom.gov.cn/resource/pdf/2020/06,/08/
6cc2665dbe6c4cd7acf18413659beedf.pdf (Last Visited on May 5, 2026).

17 Ye Bin, Tendencies and Impacts of the EU’s New Trade Policy on FTA and China’s Countermeasures: A
Legal Perspective, Chinese Journal of European Studies, Vol. 32, No. 3, 2014, pp. 104-122.
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not grant Member States the discretion to transpose or adapt its provisions;
rather, it imposes a mandatory obligation of direct applicability.

Second, in terms of scope, the IPI builds on existing directives and
international rules by specifically addressing “non-covered” procurement
from third countries that are not bound by international agreements. It further
clarifies the regulatory framework applicable to these non-covered countries.
Through this unilateral legislative form, the EU has created a tool to rectify
what it perceives as an asymmetrical situation. While the EU provides a liberal
public procurement market for non-covered countries, EU enterprises face
barriers to entering those same foreign markets. Consequently, beyond its role
as a regulatory tool, the IPI serves as bargaining leverage for the EU to demand
the opening of third-country procurement markets.

Third, regarding its relationship with other legal frameworks, the
application of the IPI does not preclude the relevance of other regulations;
on the contrary, it may facilitate a multidimensional intensification of bidder
scrutiny. For example, in a sufficiently large procurement procedure, both the
FSR and an applicable IPI measure may become relevant where their respective
conditions are met. Even if the Commission determines that a third-country bid
is not subject to IPI restrictive measures, the bidder must still comply with the
notification requirements under the FSR, which may trigger an investigation
into the distortion of the internal market. Similarly, a finding of unreasonable
restrictions under one regulation may provide a factual basis for an investigation
under the other. This layered regulatory architecture creates cumulative barriers
for third-country entities seeking access to the EU procurement market. As
Article 1 of the IPI regulation stipulates, the instrument shall not affect any
international obligations of the EU, nor shall it prejudice measures taken by
Member States or contracting authorities under the acts referred to in paragraph
2. The IPI applies to procurement procedures covered by Directives 2014/23/EU,
2014/24/EU and 2014/25/EU and adopts the definitions of “economic operator”,
“estimated value”, “contracting authority” and “contract” as established in those

directives. As Catherine Barnard has observed, modern public procurement has



evolved into a powerful instrument for pursuing external policy objectives. The
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IPI extends this logic by leveraging the EU’s procurement power to press for

the opening of trading partners’ markets.'®

IV. COMPARATIVE ANALYSIS OF THE EU IPI AND
INTERNATIONAL GOVERNMENT PROCUREMENT
RULES

As the international framework for public procurement, the GPA reflects the
WTO’s consensus on core values. In contrast, the CPTPP, as a representative
of current high-standard international economic and trade rules, reflects the
recent developmental direction of public procurement regulations. Therefore,
this section will further illustrate the regulatory distinctiveness of the IPI by
comparing it with the GPA and the CPTPP.

First, regarding legal effect, the IPI applies exclusively to non-covered
procurement entering the EU market and constitutes a unilateral legislative
act of the EU. In contrast, the WTO GPA and the CPTPP are multilateral/
plurilateral international agreements that bind all signatory parties to their
commitments.

Second, regarding content, the IPI departs from traditional rules such as
the GPA and the CPTPP by de-emphasizing specific bidding requirements
and standards, including supplier qualifications, contract types, and dispute
resolution. It focuses instead on defining the scope of non-covered measures
and establishing procedures for the Commission to investigate and consult
on third-country practices. Consequently, its nature as an investigative and
supervisory instrument is more pronounced. A detailed comparison of these
three frameworks is provided in the following table.

It is evident that, despite all being public procurement rules, the IPI
differs significantly from the CPTPP and GPA because of their fundamentally
different underlying objectives. The IPI explicitly aims to protect the reciprocal

interests of EU enterprises by restricting access for third-country firms that do

18 C. Barnard, To Boldly Go: Social Clauses in Public Procurement, Industrial Law Journal, Vol. 46, No. 2, 2017,
pp. 208-244.



Tool or Weapon? The Regulatory Boundaries and Institutional Impact of the EU International

Procurement Instrument

not provide equivalent market access. Conversely, the CPTPP and GPA serve
as international rules to promote trade liberalization and facilitation, with the
primary goal of establishing a multilateral framework. Consequently, they
embody markedly different orientations: restrictive for the IPI, and liberalizing
for the GPA and the CPTPP.

Table 1: Comparison of Government Procurement Provisions under the IPI, CPTPP,

and GPA
Feature CPTPP GPA IPI
N Trade agreement chapter WTO plurilateral The EU unilateral trade
ature p P .
liberalizing covered procurement ~ procurement agreement instrument
Covered procurement listed in each Covered procureme’nt Non-covered EU procurement
Scope listed in each Party’s

Party’s schedule and concessions

schedule

Reciprocal market-

Regulatory Reciprocal market-opening under a Conditional reciprocity through

Logic regional trade agreement (f)penlng under the WTO market access restrictions
ramework
National treatment; National treatment; Reciprocity;
Core Non-discrimination; Non-discrimination; Proportionality;
Principles Transparency; Transparency; Union interest
Procedural fairness Procedural fairness

Security and general exceptions:
Public morals, order or safety;
Life or health;

LDCs (investigation exempt);

Similar security and Local authorities (population

general exceptions to

Exceptions/ gltel(liectual prppertyf; - the CPTPP: K/E fevkx;er tS}'{[aItl 50,000 tpf:ople,
Exemptions Y00GS O SCIVIGES O persons wi Special and differential ember State request);
disabilities, philanthropic/not-for- No compliant alternative bids;
Lok . . (S&D) treatment for s g
profit institutions, or prison labor; d . . Overriding public interest
by eveloping countries
Transitional measures for
developing country Parties
Procurement Open ‘gende_:ring; . Open, selectivq; Score adjustment or exclusion
Methods Selective/limited tendering where  Limited tendering where of tende sz
permitted permitted
Rules of Ordinary rules of origin for goods Ordinary rules of origin Specific origin rules for
Origin for goods and services  operators, goods, and services

. p Commission investigation,
. . . . Domestic supplier : : .
Review/  Domestic supplier review and state- . consultations, implementing
. review and WTO .
Enforcement to-state dispute settlement measures;

dispute settlement EU remedies mechanisms

The GPA, as a plurilateral agreement under the WTO, follows a governance
logic of voluntary negotiation and commitment. Guided by principles of non-
discrimination and transparency, it advances market liberalization through
“positive lists” of commitments. Its essence is a coordination process that
allows Members to set their own pace of opening without demanding absolute
reciprocity, aiming instead to reduce friction through unified procedural

rules. The CPTPP develops this logic by encouraging the use of electronic
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participation, and strengthening cooperation and domestic review mechanisms,
thereby lowering transaction costs through greater transparency and procedural
convergence.

In sharp contrast, the regulatory design of the IPI exhibits typical
characteristics of unilateral governance. It seeks reciprocity in outcomes,
illustrating a strategic shift in EU trade policy from open to coercive
reciprocity.’ By conditioning market access on third-country openness, the IPI
establishes a requirement for reciprocal concessions that bypasses multilateral
consultative frameworks. It grants the Commission autonomous authority
to investigate and adopt IPI measures without relying on external dispute
settlement mechanisms. Unlike the GPA and CPTPP, which foster predictable
environments through rules-based coordination, the IPI “weaponizes”
procurement rules to force concessions and extends its function into foreign
policy maneuvering. The fundamental reason for this divergence is that the
institutional legitimacy of the GPA and the CPTPP stems from the collective
recognition and compliance of their multilateral members. In contrast, the IPI’s
legitimacy is predicated on the EU’s market-scale advantages and internal
legislative mandates. This collision between multilateralism and unilateralism
threatens to undermine global procurement coordination. If widely emulated,
such tools could fragment global markets into a regime of confrontational
liberalization, ultimately compromising the stability and predictability of the

international trade governance system.

V. THE IPI’S CHALLENGE TO THE MULTILATERAL
PROCUREMENT ORDER

A. Application Boundaries and Spillover Risks of the IPI Under the
WTO Framework

From a formal perspective, the IPI does not, on its face, violate WTO rules. In

19 K. Dawar, The EU 2022 International Procurement Regulation Enters into Force: Reciprocity, Journal of
World Trade, Vol. 57, No. 1, 2023, pp. 139-156.
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its application to non-covered procurement, thereby avoiding direct conflict
with the non-discrimination obligations stipulated in the GPA. Furthermore,
Article I11:8(a) of the General Agreement on Tariffs and Trade (GATT) and
Article XIII of the General Agreement on Trade in Services (GATS) exclude
government procurement from national treatment obligations, acknowledging
that Members retain significant policy space in the public procurement sector.
As the IPI specifically targets procurement procedures, it restricts access
for economic operators, goods, or services from third countries in non-
covered procurement procedures, rather than general market access for goods.
Consequently, provided it remains strictly confined to government procurement,
the instrument does not constitute a direct deviation from WTO obligations in
its textual design.

However, the IPI’s compliance evaluation rests on a technical segmentation
of its scope rather than genuine institutional coordination with the multilateral
system. WTO jurisprudence consistently emphasizes the “actual effects” of a
measure rather than its legislative label. If procurement restrictions effectively
function as general trade barriers by indirectly excluding foreign goods through
technical standards, licensing, or operating conditions, such measures may
fall under WTO scrutiny for causing de facto discrimination. As scholars
have pointed out, typical non-tariff measures encompass diverse product
standards, separate licensing requirements for service providers, and recurring
certification and conformity assessment procedures for goods, services, and
production processes; these measures often constitute disguised barriers to
trade.?® Such controversies are not isolated in WTO government procurement
practice. Previous disputes show that procurement measures may generate
exclusionary effects through different regulatory techniques, including eligibility
restrictions, local partnering requirements, and technical specifications. In United
States — Measure Affecting Government Procurement, Japan and the European
Communities challenged a Massachusetts procurement law that effectively

prohibited covered public authorities from procuring from companies included

20 Kong Qingjiang, An Exploration of Domestic Regulatory Barriers to International Trade and Their
Solutions, Journal of WTO and China, Vol. 14, No. 4, 2024, pp. 3-40.
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on a restricted purchase list because of their business dealings with Myanmar.?!
In the Korea — Procurement, the United States alleged that Korea imposed
local partnering and prime-contractor requirements that prevented foreign
suppliers from bidding independently or acting as lead contractors in certain
airport-related procurements, thereby disadvantaging foreign suppliers in
the procurement process. Though the Panel ultimately concluded that the
entities concerned fell outside Korea’s GPA coverage, the case illustrates
how procurement conditions can generate exclusionary effects in practice.?
Similarly, in Japan — Navigation Satellites, the European Communities argued
that Japan’s tender specifications referred explicitly to US technical standards
rather than adopting technology-neutral terms, thereby depriving European
suppliers of an effective opportunity to participate.”* These disputes suggest
that, in the procurement context, measures framed as technical or procedural
requirements may nevertheless be challenged as producing exclusionary effects
where they materially distort foreign suppliers’ competitive opportunities.
Although arising from different contexts, these disputes collectively
reflect that when procurement rules are utilized as industrial or strategic tools,
formal compliance designs often struggle to avoid a substantive impact on
the multilateral principle of non-discrimination. This experience serves as
a direct reference for understanding the potential spillover risks of the IPI,
whose legitimacy will depend on whether its implementation remains within
the normative boundaries of the government procurement exception. This risk
is not merely a technical issue but concerns the stability of multilateral rules.
While the procurement exception was originally intended to protect fiscal
autonomy, the spillover effects of instruments endowed with external economic

policy functions may undermine general market access disciplines. Once a

21 United States — Measure Affecting Government Procurement, Request for Consultations by the European Com-
munities, WT/DS88/1, June 20, 1997, https://www.wto.org/english/tratop_e/dispu_e/cases_e/ds88_e.htm
(Last Visited on April 24, 2026); Request for Consultations by Japan, WT/DS95/1, July 18, 1997, https://
www.wto.org/english/tratop_e/dispu_e/cases_e/ds95_e.htm (Last Visited on April 24, 2026).

22 Korea — Measures Affecting Government Procurement, Report of the Panel, WT/DS163/R, May 1, 2000, https://
www.wto.org/english/tratop_e/dispu_e/cases_e/ds163_e.htm (Last Visited on April 24, 2026).

23 Japan — Procurement of a Navigation Satellite, Request for Consultations by the European Communities, WT/
DS73/1, March 26, 1997, https://www.wto.org/english/tratop_e/dispu_e/cases_e/ds73_e.htm (Last Visited
on April 24, 2026).
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may deviate from its original institutional purpose, thereby compromising the

predictability of multilateral trade rules.

B. Structural Implications of the IPI for the Multilateral Procurement
Regime

The institutional impact of the IPI extends beyond individual compliance
disputes; more importantly, the policy logic it embodies reflects a shift in how
the multilateral procurement system operates. The traditional WTO government
procurement system is built on voluntary liberalization and “positive lists”
of commitments, characterized by a rule-oriented approach and progressive
liberalization. Procurement opening is viewed as a contractual commitment
within a multilateral framework rather than a reciprocal exchange under
unilateral pressure.

The IPI’s conditional reciprocity mechanism alters this logic. By
increasingly employing unilateral economic instruments, the EU uses market
access restrictions to expand the global normative effect of its internal
regulations.?* By leveraging its market size, the EU links access to procurement
to the openness of third-country markets, thereby imbuing procurement policy
with a distinct external-negotiation dimension. This structure transforms
procurement from a fiscal management tool into an economic policy lever.

When economic instruments are “securitized” or deployed as strategic
tools, the stability of multilateral rules comes under structural pressure. This
shift poses realistic challenges to the multilateral procurement order. On one
hand, if major economies widely adopt similar tools, multilateral rules may
be supplanted by regional reciprocal structures, weakening the coordinative
function of the GPA system. On the other hand, the asymmetries in market
size and negotiating power will amplify the risks of institutional imbalance for
developing countries. Government procurement has long occupied the sensitive
intersection between trade rules and fiscal sovereignty, and the emergence of

the IPI may further exacerbate this structural contradiction.

24 J. Scott, Extraterritoriality and Territorial Extension in EU Law, American Journal of Comparative Law, Vol. 62,

No. 1, 2014, pp. 87-125.
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From China’s perspective, this trend is highly significant. If procurement
regimes evolve into power-oriented, reciprocal negotiation tools, the protective
function of multilateral rules will erode, potentially marginalizing developing
countries within intense institutional competition. The IPI essentially
redefines “market openness” and “non-discrimination” within a unilateral
framework, representing a conceptual departure from established WTO norms
by substituting unilateral administrative decision-making for multilateral
adjudication. This approach not only undermines the authority of multilateral
legal interpretation within the WTO framework, but also risks shifting
international economic rule-making from a consensus-based model to one
driven by power.

What the IPI reveals is not merely a regional policy choice but a
fundamental problem facing the current multilateral system: how to maintain
the stability and predictability of rules while acknowledging the participating
parties’ policy space. Without institutional constraints, procurement tools risk
being generalized into means of geoeconomic competition; yet, if rules remain
too rigid, the multilateral system struggles to respond to contemporary policy

demands. The IPI stands precisely at the intersection of this contradiction.

VI. CURRENT IMPLEMENTATION OF THE EU IPI AND
CHINA’S RESPONSES

A. The First IPI Enforcement Action: The Medical Device Investigation
Concerning China

In April 2024, the Commission issued a notice of initiation, formally launching
the first investigation under the IPI, focusing on the policies and measures
within China’s public procurement market for medical devices. On June 20,
the Commission’s official website published its decision, pursuant to the IPI,
to restrict Chinese enterprises from participating in medical device tenders
valued at over EUR 5 million. The initiation and findings reports concluded
that “systemic discrimination” exists in China’s medical device procurement

market, primarily based on the following core grounds contended by the
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Commission.?

First, China has established a multi-layered priority system for domestic
medical devices, with legal mandates for 100% domestic procurement targets
for 137 categories. Second, the “Made in China 2025 strategy targets a 95%
domestic rate for high-end devices in county-level hospitals by 2030, while
imports face cumbersome approvals. Besides, the Commission examined
China’s Volume-Based Procurement (VBP) policy separately, finding that
its price-setting mechanisms drove suppliers to submit abnormally low bids
unsustainable for profit-oriented companies without government support,
effectively shutting out foreign suppliers.?® On this basis, the Commission
found that 87% of sampled tenders contained explicit or implicit restrictions
on imported medical devices, and concluded that these measures seriously and
recurrently impaired access for Union economic operators to China’s medical
device procurement market. Consequently, the EU decided to apply exclusion

measures rather than score adjustments, effective June 30, 2025.

B. A Comparative Assessment of EU and Chinese Procurement
Regulation

1. The Limits of the EU s Claimed Openness in Public Procurement

Against the backdrop of the EU’s allegations regarding China’s public
procurement practices, its own institutional practice and recent legislative

25 Notice of Initiation of an Investigation Pursuant to the International Procurement Instrument Concerning
Measures and Practices of the People’s Republic of China in the Public Procurement Market for Medical
Devices, https://eur-lex.europa.eu/eli/C/2024/2973/0j/eng (Last Visited on April 24, 2026); Commission
Implementing Regulation (EU) 2025/1197 of 19 June 2025 Imposing an International Procurement
Instrument Measure Restricting the Access of Economic Operators and Medical Devices Originating in the
People’s Republic of China to the European Union Public Procurement Market for Medical Devices Pursuant
to Regulation (EU) 2022/1031 of the European Parliament and of the Council, https://eurlex.europa.eu/legal-
content/EN/TXT/?uri=CELEX:32025R 1197 (Last Visited on April 24, 2026).

26 Report from the Commission Pursuant to Article 5(4) of Regulation (EU) 2022/1031 on the Investigation
under the International Procurement Instrument Concerning Measures and Practices of the People’s Republic
of China in the Public Procurement Market for Medical Devices, January 14, 2025, https://eur-lex.europa.
eu/legal-content/EN/TXT/?uri=CELEX:52025DC0005 (Last Visited on April 24, 2026); Commission
Staff Working Document, Factual Findings of the IPI Investigation on the Procurement Market for Medical
Devices in the People’s Republic of China, January 14, 2025, https://eur-lex.europa.eu/legal-content/EN/
TXT/?uri=CELEX:52025SC0002 (Last Visited on April 24, 2026).
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developments reveal a clear tension between its stated commitment to fairness
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and openness and the increasingly protectionist orientation of its procurement
regime. First, significant implicit barriers persist at the Member State level.
In addition to the FSR investigations involving CRRC Qingdao Sifang
Locomotive Co., Ltd., a subsidiary of CRRC Corporation in Bulgaria and
photovoltaic projects in Romania, the United States’ 2025 National Trade
Estimate Report on Foreign Trade Barriers notes that Member States such
as Croatia, Greece, and Slovenia allegedly excluded or disadvantaged non-
EU bidders through biased technical specifications, mandatory bundling of
local services, onerous documentation requirements, and opaque evaluation
mechanisms.?’

Second, the EU’s Industrial Accelerator Act (IAA) proposal, published
in March 2026, would establish comprehensive and explicit restrictions that
apply to both economic operators and products.’® At the economic-operator
level, where a bidder is owned or controlled by an entity from a third country
not covered by a reciprocal public procurement agreement with the EU,
contracting authorities would be required to exclude it. This provision targets
not only foreign parent companies but also their legally registered subsidiaries
within the EU, thereby creating a nationality-based barrier that goes beyond
instruments such as the IPI and may operate as a form of explicit discrimination
based on ownership or control. At the product level, the proposal formalizes
the application of the “EU origin” and “low-carbon product” statuses under the
law. The determination of “EU origin” is governed by the stringent rules of the
Union Customs Code, which apply either the “last substantial transformation”
or “value-added ratio” standard. For instance, in the public procurement of
electric vehicles, the proposal stipulates that, for vehicle components other than
batteries, at least 70% of the ex-works price must be attributable to EU-

origin content. Consequently, if third-country components undergo only

27 Office of the United States Trade Representative, 2025 National Trade Estimate Report on Foreign Trade
Barriers, pp. 144-146, https://ustr.gov/sites/default/files/files/Press/Reports/2025NTE.pdf (Last Visited on
April 24, 2020).

28 European Commission, Proposal for a Regulation of the European Parliament and of the Council on
Establishing a Framework of Measures for the Acceleration of Industrial Capacity and Decarbonization in
Strategic Sectors (Industrial Accelerator Act), March 4, 2026, Chapter I11.
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low-value-added assembly within the EU, they may fail to meet the IAA’s local
content requirements and thereby forfeit procurement eligibility. Enterprises
may thus be compelled to relocate high-value research and development (R&D)
activities, along with core component production, to the EU in order to generate

a sufficient share of local value added.
2. The Essential Nature of China's Public Procurement Market Openness

In contrast to the EU’s increasingly protectionist orientation, China exhibits a
distinct regulatory inclusiveness within the framework of institutional opening-
up. The Notice on the Implementation of Domestic Product Standards and
Related Policies in Government Procurement, which officially entered into
force on January 1, 2026, established the identification standards for “domestic
products” and granted them a 20% price evaluation preference,” while further
clarifying that foreign-invested enterprises, as equal subjects, shall not be
subjected to differential or discriminatory treatment.*® The two regimes diverge
most fundamentally in their treatment of corporate ownership. China follows a
principle of equal treatment across different ownership forms. Although China
similarly focuses on “substantial transformation” and “domestic value-added
ratios” at the product level to prevent circumvention, it does not restrict the
nationality of corporate ownership at the institutional level. This ensures that
both domestic and foreign-invested enterprises enjoy equal policy support,
focusing exclusively on the production process and the product’s value
contribution. By contrast, the EU’s IAA proposal applies a beneficial ownership
look-through test, directly excluding enterprises controlled by entities from
non-reciprocal third countries, even if such enterprises are legally registered
within the EU and utilize local factors for production. This divergence

ultimately reflects contrasting regulatory values: the EU utilizes procurement

29 General Office of the State Council of the People’s Republic of China, Notice on the Implementation of
Domestic Product Standards and Related Policies in Government Procurement, Articles 1, 3 and 4, https://
www.gov.cn/gongbao/2025/issue_12346,/202510/content_7044731.html (Last Visited on April 24, 2026).

30 Xinhuanet, Improving the Government Procurement System and Treating Domestic and Foreign
Enterprises Equally: Focusing on the Introduction of Domestic Product Standards and Related Policies
in the Field of Government Procurement, September 30, 2025, https://www.xinhuanet.com/20250930/
d4d2008ce734479b8ac592932ef7105b/c.html (Last Visited on April 24, 2026).
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regulation as an industrial protection tool to achieve “strategic autonomy”
and the mandatory localization of supply chains; conversely, under the policy
guidance of institutional opening-up, China attracts global production factors
through fair rules and promotes the alignment and compatibility of government
procurement regulations with high-standard international economic and trade
rules.

The comparison reveals that the EU’s professed commitment to fairness
and openness has, in practice, given way to a model of selective openness
pursued under the banner of “strategic autonomy” and “reciprocity”. From
the FSR, IPI and NZIA to the TAA proposal, the EU has constructed an
increasingly dense network of both explicit legislative restrictions and implicit

administrative barriers in the procurement sphere.

C. China’s Responses

In response to the EU’s unilateral restrictions in the medical device sector,
China swiftly implemented substantive countermeasures based on the principle
of reciprocity. On June 3, 2025, the Ministry of Commerce issued a formal
statement opposing the EU’s use of unilateral instruments to erect trade
barriers.’! On July 3 of the same year, the Ministry of Finance promulgated
the Notice on Taking Relevant Measures against Medical Devices Imported
from the European Union in Government Procurement Activities. The Notice
explicitly stipulates that EU enterprises shall be excluded from participating
in medical device procurement projects with budgets exceeding RMB 45
million, and that the proportion of EU-imported products supplied by non-EU
enterprises must not exceed 50%.?* This response underscores China’s intention
to safeguard reciprocal treatment and the legitimate interests of Chinese

enterprises. In the long run, amid the widespread use of unilateral trade tools,

31 Ministry of Commerce of the People’s Republic of China, Remarks by the Spokesperson of the Ministry of
Commerce on the EU’s Proposed Restriction on Chinese Enterprises’ Participation in the Public Procurement
of Medical Devices, June 3, 2025, https://www.mofcom.gov.cn/syxwtb/art/2025/art_b57748b2bdab4b7cb4d-
302076fa8a2f1.html (Last Visited on April 24, 2026).

32 Ministry of Finance of the People’s Republic of China, Notice on Adopting Relevant Measures Against
Medical Devices Imported from the European Union in Government Procurement Activities, July 6, 2025,

https://gks.mof.gov.cn/guizhangzhidu/202507/t20250704_3967295.htm (Last Visited on April 24, 2026).
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framework rooted in rules-based strategic engagement. The proliferation of
unilateral trade instruments necessitates that China strengthen both its risk
resilience and its capacity to shape norms in the global procurement arena,
while simultaneously resolving practical frictions.

First, at the corporate level, enterprises should closely monitor EU
legislative and practical developments and proactively strengthen risk
prevention and monitoring, while rationally structuring their global industrial
layouts and operational plans to avoid significant losses from policy
unpredictability. Chinese enterprises may adjust their investment strategies
based on the specific types of entities targeted by the IPI. For instance,
under the specific criteria for identifying covered entities, they could invest
in manufacturing facilities within the EU or collaborate on tenders with
EU-based firms or enterprises from other covered jurisdictions. Regarding
project participation models, they could deepen multilateral cooperation with
willing nations, international organizations, multinational corporations, and
international financial institutions across various stages, including design and
consulting services for foreign-contracted projects, cost management, financing
arrangements, construction standards systems, implementation, and post-
construction operations.** Chinese enterprises may also participate in EU public
procurement through subcontracting, provided that such involvement remains
within the 50% threshold stipulated by the regulation. In terms of bidding
scope, greater attention should be paid to tender notices in the non-public
market, particularly in the medical device sector, which has recently been
affected by sanctions, where cooperation with private EU medical institutions
can be explored.

Second, at the national level, in line with the reform agenda articulated
at the Third Plenary Session of the 20th Central Committee of the Communist
Party of China, China should further advance institutional opening-up by
accelerating the alignment of domestic government procurement rules with

high-standard international economic and trade rules, thereby promoting

33 Supra n. 10.
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greater compatibility in rules, regulations, management, and standards. This has
become a strategic necessity to address external uncertainties such as the IPI.
Since initiating negotiations to join the GPA in 2007 and applying for CPTPP
membership in 2021, China has consistently demonstrated its commitment to
openness by submitting multiple offers and exchanging documents; meanwhile,
the legislation and implementation of the IPI further underscore the urgency of
deepening international cooperation.

In practical terms, guided by relevant policy documents and drawing
on pilot experiences from Free Trade Zones and the Hainan Free Trade Port,
China should implement governance measures, including nationwide measures
to address “abnormally low-priced bids”, to safeguard fair competition.
During the alignment process, China must develop a coherent overarching
legal framework to internalize the values and principles of international
procurement rules into domestic law.** This involves enhancing transparency
and fairness, strengthening support for SMEs, refining the State-owned
Enterprises (SOEs) procurement system, and promoting e-procurement
and sustainability objectives while prudently defining the status of SOEs in
government procurement. Specifically, under the SOEs classification system,
certain SOEs could be included in the list of covered procurement entities. For
commercial and strategic SOEs, their inclusion should be carefully evaluated
based on criteria such as government shareholding proportions, sector of
operation, and a comparative analysis of their public versus commercial
nature.® Simultaneously, China should strengthen its capacity for independent
innovation and regulatory leadership, contributing constructively to the
evolution of international procurement rules through the steady expansion of
institutional opening-up.

Finally, the Chinese government should actively engage in negotiations
with the EU regarding the IPI. Given that the GPA and CPTPP negotiations may
not conclude imminently, China should pursue flexible dialogue on specific

IPI measures, such as seeking cooperation in investigation and enforcement,

34 Wen Shuying, Theoretical Justification and Implementation Path Way of Institutional Openness: From
the Perspective of Aligning with International High-standard Economic and Trade Rules, Wuhan University
International Law Review, Vol. 24, No. 4, 2024, pp. 108-121.

35 Tang Yuchen, The Identity Coordination between Public Body and Government Procuring Entity from the
Perspective of State-owned Enterprises, Journal of WTO and China, Vol. 14, No. 3, 2024, pp. 82-127.



while collaborating with other third countries to voice legitimate concerns.
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Simultaneously, China should evaluate whether the IPI measures violate WTO
obligations and, where appropriate, seek remedies through the WTO dispute
settlement mechanism for clearly discriminatory or non-compliant actions.
Furthermore, the international regulation of public procurement is not limited
to a single hard-law path. As scholars have pointed out, the soft-law governance
model offers unique value in regulating sensitive matters, reducing negotiation
costs, and promoting broad participation,*® thereby providing a fresh regulatory
perspective for addressing unilateral hard-law instruments such as the IPI. In the
face of uncertain discretionary standards within the IPI framework, promoting
dialogue and coordination on international procurement norms through soft-law
channels can enhance regulatory predictability and reduce friction arising from
conflicts between competing hard-law regimes.

VII. CONCLUSION

In summary, the IPI can be understood as a functional adjustment of the EU’s
government procurement system within a specific political and economic
context. Structurally, the instrument remains embedded within the WTO
government procurement regulatory framework and does not formally decouple
from the multilateral rules-based system. However, the logic of conditional
reciprocity that it introduces imbues procurement policy with external economic
functions that exceed the traditional scope of fiscal governance. An evaluation
of this shift should not be confined to legal considerations; rather, it requires
close attention to its practical boundaries and potential institutional spillover
effects. At this stage, it is premature to assert that the IPI will inevitably
weaken the multilateral procurement order. Nevertheless, it is evident that
when procurement measures are integrated with external economic negotiation
tools, the stability and predictability emphasized by multilateral rules are
subject to new coordination pressures. If other major economies adopt similar
mechanisms, the field of government procurement may see an increase in
regional arrangements based on reciprocal terms, thereby heightening the risk

36 Cheng Xiezhong, Soft Law Governance in International Regulation of Public Procurement, Journal of
Shanghai Jiaotong University (Philosophy and Social Sciences), Vol. 31, No. 3, 2023, pp. 15-28.



of institutional fragmentation. This evolution is not a predetermined outcome
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but rather a possible trajectory that necessitates continuous observation and
institutional responses.

The actual impact of the IPI requires further observation and analysis in
light of its subsequent developments. Beyond its immediate effects on specific
industries, the IPI raises new questions regarding the development of the
international government procurement order amidst the shifting landscape of
multilateral economic and trade rules, notably how to redraw the boundaries
between national policy autonomy and the stability of multilateral rules. The
manner in which this issue is addressed will significantly influence the future
direction of international government procurement law.

From a Chinese perspective, the IPI represents more than a single
legislative choice. It signals that the international procurement regime is
undergoing structural adjustment. The nexus between procurement policy,
industrial security, supply chain resilience, and economic strategy is becoming
increasingly tight, requiring the multilateral system to find a new equilibrium
between policy space and rule stability. In this context, China must not only
uphold the principles of multilateralism but also enhance its institutional
adaptability by participating in rule-making, engaging in institutional dialogue,
and pursuing domestic reforms to address potential uncertainties. In the long
run, the procurement sector may see more regional or unilateral arrangements
based on reciprocal conditions. Amid this transformation, China’s negotiations
to join the CPTPP and accede to the GPA should not be limited to passive
regulatory alignment. Instead, as part of the steady expansion of institutional
openness, China should translate its stated opposition to the weaponization of
procurement rules into concrete institutional initiatives. By actively setting the
international agenda, China can advocate for government procurement rules to
return to their core function as instruments of public governance rather than as
strategic levers for geopolitical maneuvering. China can collaborate with other
multilateral members to resist the erosion of the multilateral order by unilateral
reciprocity logic, contributing to the stability and equity of the global trade
governance system.



