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Abstract: The expanding role of state—owned enterprises (SOEs) in the global economy has
prompted high-standard regional trade agreements to develop new disciplines governing SOE
conduct and state support. Chapter 17 of the Comprehensive and Progressive Agreement for
Trans-Pacific Partnership (CPTPP) represents the most advanced framework to date, particularly
in its treatment of non-commercial assistance. This article examines the “dual-role doctrine”
embedded in CPTPP Chapter 17, under which SOEs are treated simultaneously as recipients and
providers of non-commercial assistance. By contrasting this approach with subsidy disciplines under
the World Trade Organization (WTQO) framework, this article identifies a significant doctrinal shift in
international economic law and assesses its implications for China’s ongoing SOE reform. It further
argues that recent domestic developments in SOE governance, transparency, and fair competition
review reflect incremental steps toward alignment with CPTPP standards, and proposes a phased
and pragmatic pathway for reconciling SOE reform with emerging international subsidy disciplines.
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[. INTRODUCTION

The rising prominence and enhanced competitiveness of state-owned enterprises
(SOEs) in the global economy have attracted greater attention from economies
traditionally committed to free-market principles.! Developed Members,

* Ma Lin, PhD. Candidate, School of Law, University of International Business and Economics (UIBE). Email:
mailtomalin@163.com.

1 In this regard, the Organization for Economic Co-operation and Development (OECD) published a report
in 2011. The report enumerates several advantages SOEs may enjoy, including: (a) direct subsidies, such as tax
regimes favorable to SOEs or grants of in-kind benefits; (b) preferential financing and guarantees, for instance,
credit provided at below-market interest rates; (c) other preferential treatment from governments, including
exemptions from antitrust enforcement; (d) monopoly advantages; (e) exclusive ownership structures, whereby
SOEs may benefit from advantages stemming from owners’ inability to transfer ownership; and (f) exemptions
from bankruptcy rules, among others. See A. Capobianco and H. Christiansen, Competitive Neutrality and
State-owned Enterprises: Challenges and Policy Options, OECD Corporate Governance Working Papers, No. 1,
2011, pp. 5-7.
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particularly the United States and the European Union, have long expressed
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concerns about the role of SOEs in international trade and investment,
especially where such enterprises appear to enjoy competitive advantages
derived from financial support unavailable to private firms. In recent years,
these concerns have expanded beyond trade in goods to encompass China’s
provision of financing and other forms of support to enterprises engaging in
commercial activities overseas. From the perspective of the United States and
the European Union, the combination of SOEs and government support —
often described as the “SOE+subsidies” model — confers unfair competitive
advantages on Chinese enterprises in international markets.

Under the existing WTO framework, subsidies granted to SOEs in respect
of trade in goods may be addressed to some extent through the Agreement
on Subsidies and Countervailing Measures (SCM Agreement). However, the
United States and the European Union have increasingly questioned whether
WTO rules can adequately address the competitive advantages enjoyed by
SOEs. More importantly, subsidies provided to SOEs in support of cross-border
services or investment activities fall largely outside the scope of the SCM
Agreement. The General Agreement on Trade in Services (GATS), for example,
does not define subsidies and merely calls for future negotiations on multilateral
disciplines, accompanied by a non-binding consultation mechanism.? As a
result, the existing multilateral framework offers only limited tools to discipline
subsidies related to SOEs operating beyond the goods sector.

Against this backdrop, Chapter 17 of the Comprehensive and Progressive
Agreement for Trans-Pacific Partnership (CPTPP) introduces a significantly
more comprehensive regulatory framework for SOEs. Unlike the WTO regime,
Chapter 17 not only disciplines the domestic investment behavior of SOEs
within the territories of CPTPP Parties, but also extends to their overseas
commercial activities, thereby encompassing certain forms of cross-border

investment and services-related subsidies. Moreover, the CPTPP adopts subsidy

2 GATS Article XV; P. Sauvé and M. Soprana, Learning by Not Doing: Subsidy Disciplines in Services Trade,
E15 Initiative, International Centre for Trade and Sustainable Development (ICTSD) and World Economic
Forum, 2015, p. 6.



identification standards that diverge markedly from traditional multilateral
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rules. Existing scholarship has extensively examined the challenges China
may face in aligning its SOE system with CPTPP requirements.’ These studies
have highlighted structural gaps between China’s state-owned economy and
the CPTPP disciplines, particularly regarding the scope of covered SOEs, the
principles of non-discrimination and commercial considerations, the regulation
of non-commercial assistance, and transparency obligations.*

Building on this literature, this article focuses on a distinctive yet under-
explored feature of CPTPP Chapter 17: the dual-role doctrine for SOEs. By
conceptualizing SOEs as both potential recipients and providers of subsidies —
or, in CPTPP terminology, non-commercial assistance — the agreement departs
fundamentally from the WTO’s subsidy framework. This doctrinal innovation
has far-reaching implications for China’s SOE reform agenda, particularly
given China’s recent efforts to proactively align domestic institutions with high-
standard international economic and trade rules. Through doctrinal analysis
and institutional assessment, this article seeks to clarify the legal logic of the
CPTPP’s SOE disciplines and to evaluate their relevance for China’s evolving

approach to SOE governance and subsidy regulation.

IT. CHAPTER 17 OF THE CPTPP: THE DUAL-ROLE
DOCTRINE FOR SOES

Chapter 17 of the CPTPP comprises 15 articles and 6 annexes, and constitutes
a dedi cated and self-contained regulatory framework for SOEs. Its core
disciplines are commonly summarized as four interrelated pillars: (i) the
definition of SOEs; (i1) the obligation of non-discrimination and the requirement

to act in accordance with commercial considerations (Article 17.4); (ii1) the

3 Han Liyu, China’s State-owned Enterprise Reform from the Perspective of International Law, China
Legal Science, No. 6, 2019; Shi Ying, CPTPP SOE Provisions: Rules, Assessment, and Response Strategies,
International Trade, No. 11, 2024; Shi Yewei, The Regulatory Approach of the CPTPP SOE Chapter and China’s
Institutional Alignment, Science of Law (Journal of Northwest University of Political Science and Law), No. 3, 2025.

4 Li Jinbo, Cai Zhijing and Feng Weibo, Challenges and Responses for China’s State-owned Assets and
Enterprises in Aligning with CPTPP Trade Rules, International Economics and Trade Research, No. 11, 2024.



78

Journal of WTO and China Volume 16, Issue 2, 2026

regulation of non-commercial assistance (Article 17.6 and related provisions);
and (iv) transparency obligations (Article 17.10). Taken together, these pillars
reflect a comprehensive attempt to discipline the conduct of SOEs in both
domestic and cross-border commercial activities.

Among these pillars, the rules on non-commercial assistance play a central
role. Although the CPTPP avoids using the term “subsidy”, the concept of non-
commercial assistance is, in substance, functionally equivalent to subsidies.
The relevant provisions are structured around six core elements: definition
rules;® prohibitions on non-commercial assistance that cause adverse effects;®
criteria for determining adverse effects;’ criteria for establishing injury;®
exceptions and exclusions;’ and procedural and transparency rules governing
the implementation of these disciplines.!® This architecture demonstrates that
the CPTPP does not merely supplement existing subsidy disciplines, but instead
constructs an autonomous regulatory logic tailored specifically to SOEs.!!

Article 17.1 provides detailed definitions of key concepts, including
“assistance”, “SOE”, and “by virtue of government ownership or control”.
Read in conjunction with Article 17.6 and related provisions, these definitions
indicate that the entities capable of providing regulated assistance are not
limited to the governments of CPTPP Parties. Rather, they also include non-
SOEs acting on behalf of, or under the direction of, a government, as well as
SOEs themselves. In this respect, Chapter 17 explicitly recognizes that SOEs
may serve as conduits for government support and should therefore be subject
to discipline not only as beneficiaries, but also as potential sources of non-
commercial assistance.

This approach marks a significant departure from the WTO subsidy

5 The CPTPP, Article 17.1.

6 Ibid., Article 17.6.

7 Ibid., Article 17.7.

8 Ibid., Article 17.8.

9 Ibid., Article 17.13; and other related provisions.

10 Ibid., Article 17.10 and Annex 17-B.

11 Yoshinori Abe and Takemasa Sekine, Non-commercial Assistance Rules in the TPP: A Comparative Analysis
with the SCM Agreement, In Jorge A. Huerta-Goldman and David A. Gantz (Eds.), The Comprehensive and
Progressive Trans-Pacific Partnership: Analysis and Commentary, Cambridge: Cambridge University Press, 2021.
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framework. Under the SCM Agreement, a subsidy must be conferred by “a
government or any public body” within the territory of a WTO Member. WTO
jurisprudence has clarified that a “public body” under Article 1.1(a)(1) of the
SCM Agreement refers to an entity that possesses, exercises, or is vested with
governmental authority.'> Mere government ownership or control, without
evidence of delegated governmental authority, is insufficient to establish public
body status.!* Consequently, under WTO law, SOEs are generally treated as
subsidy recipients, whereas their role as subsidy providers remains legally
constrained and fact-intensive.

By contrast, Chapter 17 of the CPTPP does not condition the identification
of regulated assistance on the presence of governmental authority. Although
the CPTPP does not expressly define “subsidy providers”, its definition of
“assistance” and its overall structure make it clear that SOEs may themselves be
treated as providers of non-commercial assistance. In other words, the CPTPP
adopts what may be described as a “dual-role doctrine”, under which SOEs
are simultaneously conceptualized as both potential recipients and potential
providers of subsidies. As a result, traditional WTO concepts such as “public
body” and “specificity” are no longer central to the primary legal analysis under
chapter 17. Instead, the focus shifts to government ownership or control and to
the market effects of the assistance in question.'*

This doctrinal shift has important legal implications. Under the CPTPP,
assistance provided through an SOE may fall within the scope of non-
commercial assistance, even if the SOE lacks formal governmental authority.
The decisive factor is not whether the entity exercises public powers but

whether the assistance is provided by virtue of government ownership or

12 United States — Definitive Anti-dumping and Countervailing Duties on Certain Products from China, WT/DS379,
Appellate Body Report, 2011, para. 317.

13 United States — Countervailing Duty Measures on Certain Products from China, WT/DS437, Panel Report, 2014,
para.7.72; United States — Countervailing Measures on Certain Hotrolled Carbon Steel Flat Products from India, WT/
DS436, Appellate Body Report, 2014, para. 4.54.

14 Specifically, Article 17.1 of the CPTPP defines an SOE as an enterprise that is primarily engaged in
commercial activities and in which a Party: (a) directly owns more than 50% of the share capital; (b) controls
the exercise of more than 50% of the voting rights through ownership interests; or (c) has the power to appoint

more than half of the members of the board of directors or other equivalent governing body.
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control and whether it causes adverse effects to the interests of other CPTPP
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Parties. In this sense, Chapter 17 significantly lowers the evidentiary and
conceptual thresholds for identifying actionable subsidies involving SOEs.

Furthermore, the scope of CPTPP Chapter 17 extends beyond subsidies
related to trade in goods. The agreement also disciplines certain forms of non-
commercial assistance affecting cross-border services and investment, subject
to specified conditions. This expansion reflects the recognition that competitive
distortions associated with SOEs increasingly arise in services and investment
markets rather than solely in goods trade. In addition, the CPTPP imposes more
extensive transparency obligations than those found in the WTO framework.'
Where a CPTPP Party considers itself adversely affected by non-commercial
assistance provided by another Party, it may invoke the dispute settlement
procedures under Chapter 28. The agreement also establishes a dedicated
information-gathering mechanism designed to facilitate consultations and
dispute resolution.'®

Taken as a whole, Chapter 17 of the CPTPP represents a paradigmatic shift
in the regulation of SOEs. By embracing the dual-role doctrine and extending
subsidy disciplines to services and investment, the CPTPP moves beyond
the traditional multilateral framework and sets a new benchmark for high-
standard rules on SOEs. This innovation provides an analytical foundation for
assessing the implications of CPTPP disciplines for China’s SOE reform and
for evaluating how domestic institutional adjustments may reduce potential

frictions with emerging international subsidy rules.

ITII. SOE REFORM AND ALIGNMENT WITH CPTPP
DISCIPLINES

China’s ongoing reform of SOEs predates the formulation of the CPTPP and
reflects long-term domestic policy objectives rather than reactive adjustments to
external rules. As early as 2013, the Third Plenary Session of the 18th Central
Committee of the Communist Party of China (CPC) adopted the Decision

15 The CPTPP, Article 17.10.
16 The CPTPP, Annex 17-B, Process for Developing Information Concerning State-owned Enterprises and
Designated Monopolies.
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on Major Issues Concerning Comprehensively Deepening Reforms, which
emphasized stimulating SOEs to improve the modern corporate system and
set a clear direction for deepening the reform.!” Subsequent policy milestones,
including the 19th National Congress of the CPC, further articulated the goals
of “making state-owned capital stronger, better, and larger” and deepening
mixed-ownership reform." In 2015, the CPC Central Committee and the State
Council issued the Guiding Opinions on Deepening the Reform of SOEs,"
followed by a series of implementing measures aimed at advancing SOE reform
in a more systematic and institutionalized manner.

In practice, these reforms have focused primarily on internal restructuring
and improvements in corporate governance. Key measures include the
functional classification of SOEs, the differentiation between commercial
and public-interest SOEs, and the promotion of mixed-ownership structures.
Through these reforms, China has sought to enhance the efficiency,
competitiveness, and market responsiveness of SOEs while preserving their
role in fulfilling public policy objectives. Substantial progress has been made in
category-based reform, corporate restructuring, and performance improvement,
resulting in measurable gains in operational efficiency and capital utilization.

Against the backdrop of the first round of China—US trade tensions
in 2018-2019 and a rapidly changing external economic environment, the
Chinese government reaffirmed its commitment to deepening reform of
state-owned capital and SOEs. Notably, reform discourse during this period
increasingly emphasized the need to reconcile domestic reform priorities with
evolving international economic and trade rules. In this context, SOE reform
has gradually assumed an external dimension, extending beyond domestic

governance concerns to encompass issues of international compatibility and

17 The Decision on Major Issues Concerning Comprehensively Deepening Reforms in Brief, http://www.
china.org.cn/china/third_plenary_session/2013-11/16/content_30620736.htm (Last Visited on May 11, 2026).
18 Xi Jinping, Secure a Decisive Victory in Building a Moderately Prosperous Society in All Respects and Strive
for the Great Success of Socialism with Chinese Characteristics for a New Era, Delivered at the 19th National
Congress of the Communist Party of China, October 18, 2017.

19 The Guiding Opinions on Deepening the Reform of State-owned Enterprises, Issued by the CPC Central
Committee and the State Council, August 24, 2015, https://www.gov.cn/zhengce/2015-09/13/content_29304
40.htm (Last Visited on April 29, 2026).
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regulatory coherence.

Three overarching themes can be identified in China’s contemporary
SOE reform agenda. First, the leadership of the CPC over state-owned
capital and SOEs should be upheld and strengthened, and the dominant role
of public ownership, as enshrined in China’s Constitution and relevant laws,
should be firmly maintained. Second, reform efforts have emphasized a shift
toward capital-based management, including differentiated reform strategies
based on enterprise functions, the expansion of mixed-ownership reform, and
continuous improvements in SOE governance mechanisms. Third, institutional
and systemic reforms increasingly focus on safeguarding a level playing field,
ensuring that enterprises across different ownership forms — state-owned,
private, and foreign-invested — can compete on equal terms in the market.

Importantly, this reform agenda extends beyond internal corporate
governance and addresses deeper structural issues in China’s competitive
environment. In particular, it seeks to rectify distortions arising from unequal
access to production factors, preferential policy treatment, and administrative
intervention in market competition. Ensuring fair competition among SOEs,
private enterprises, and foreign-invested enterprises has therefore become a
core objective of SOE reform. Within this broader framework, two priority
tasks emerge: first, deepening differentiated reform by clarifying the functional
positioning of SOEs; and second, strengthening the institutional framework for
fair competition.

These two priorities closely correspond to the core disciplines of CPTPP
Chapter 17. The emphasis on clarifying functional positioning resonates
with the CPTPP’s distinction between commercial and non-commercial
activities, which determines the applicability of obligations relating to
commercial considerations and non-commercial assistance. Similarly, efforts
to strengthen fair competition institutions align with the CPTPP’s requirements
concerning non-discrimination and transparency. Nevertheless, significant
challenges remain in integrating China’s SOE reform agenda with high-
standard international rules. The central difficulty lies not in the absence of
reform momentum, but in the need to creatively reconcile China’s distinctive

institutional arrangements with the legal logic and enforcement mechanisms
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embedded in agreements such as the CPTPP.

In this sense, SOE reform and CPTPP alignment should not be viewed as
a mechanical transplantation of external rules. Rather, they require a calibrated
approach that balances domestic development objectives with international
commitments. How China navigates this balance — by sequencing reforms,
experimenting through pilot programs, and refining institutions in response to
practical challenges — will be critical to the credibility of its reform trajectory
and its capacity to engage constructively with emerging international disciplines

on subsidies and state ownership.

IV. INSTITUTIONAL ALIGNMENT WITH CPTPP SOE
DISCIPLINES

In recent years, China has taken concrete steps to align elements of its SOE
reform with high-standard international economic and trade rules, including
those embodied in the CPTPP. A key milestone in this process was the issuance
by the State Council in July 2025 of the Notice on Replicating and Scaling
up Pilot Measures for Free Trade Zones to Fully Align with High-standard
International Economic and Trade Rules and Advance Institutional Opening-up.?°

Accompanied by a comprehensive task list containing 77 specific reform
measures, the Notice reflects an explicit policy choice to use pilot experiences
from free trade zones — particularly the Shanghai Pilot Free Trade Zone — as
a testing ground for broader institutional alignment.?!

Among these measures, four are directly relevant to SOE reform and
bear close conceptual links to CPTPP Chapter 17. Importantly, these measures

are not confined to pilot zones but are designed for nationwide replication,

20 State Council Notice on Replicating and Scaling up Pilot Measures for Free Trade Zones to Fully Align
with High-standard International Economic and Trade Rules and Advance High-level Institutional Opening-
up (State Council Document No. [2025] 68), July 3, 2025, https://www.gov.cn/zhengce/content/202507/
content_7030496.htm (Last Visited on April 29, 2026).

21 The Overall Plan for Fully Aligning with High-standard International Economic and Trade Rules to Advance
High-level Institutional Opening-up in the China (Shanghai) Pilot Free Trade Zone (State Council Document
No. [2023] 23), December 7, 2023, https://www.gov.cn/zhengce/content/202312/content_6918913.htm (Last
Visited on April 29, 2026).
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signaling China’s intention to move beyond experimental reforms toward

systemic institutional adjustment.

A. Differentiated Governance Models and the Functional Definition of
SOEs

The first measure concerns the further transformation of state-owned assets
supervision agencies by introducing differentiated governance models for
mixed-ownership and equity-diversified wholly SOEs.?? Rather than applying
the traditional administrative governance model used for wholly SOEs, the
reform emphasizes standardized shareholder conduct and a strengthened role
for shareholders’ meetings.

Although this measure does not correspond directly to a specific CPTPP
provision, it closely aligns with the logic underlying the CPTPP’s definition
of SOEs. Chapter 17 distinguishes between enterprises primarily engaged
in commercial activities and those not engaged in such activities, with legal
obligations attaching predominantly to the former. By promoting governance
structures that reflect investor-based oversight rather than administrative
intervention, this reform helps clarify whether an enterprise operates as a
market-oriented commercial actor or performs primarily public functions. In
this sense, differentiated governance models contribute to greater conceptual
clarity regarding the scope of CPTPP SOE disciplines.

More broadly, this reform operationalizes China’s long-standing policy
of shifting from “managing enterprises” to “managing capital”. By limiting
direct administrative intervention and relying instead on corporate governance
mechanisms, the reform enhances the credibility of SOEs’ commercial
autonomy — an issue central to the CPTPP’s requirements on commercial

considerations and non-discrimination.

B. Commercial Considerations and the Conduct of Designated
Monopolies

The second measure explicitly requires designated monopolies to make

22 Supra n. 20, Annex, Measure No. 63.
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commercial considerations.? This requirement closely mirrors Article 17.4
of the CPTPP, which obliges parties to ensure that SOEs and designated
monopolies act in accordance with commercial considerations when engaging
in commercial activities.

The legal significance of this alignment lies in its treatment of designated
monopolies. Under CPTPP rules, monopolies authorized by governments are
not exempt from competition-related disciplines when they operate outside their
exclusive domains. By incorporating the commercial considerations principle
into domestic policy documents, China signals an institutional commitment to
preventing designated monopolies from using their privileged status to confer
non-commercial advantages on affiliated enterprises or to discriminate against
competitors.

This reform also facilitates the transformation of designated monopolies
from hybrid administrative-commercial entities into market-oriented actors.
By reducing administrative interference in procurement and sales decisions,
the reform narrows the scope for implicit subsidies and mitigates the risk
that monopoly privileges will function as disguised trade barriers or non-

commercial assistance.

C. Compensation Mechanisms for Providing Public Goods and Services

The third measure calls for establishing a scientific, reasonable, stable, and
reliable compensation mechanism for enterprises that provide public goods
and services.”* While this measure is not explicitly mandated by the CPTPP, it
aligns closely with the agreement’s definition of “commercial activities”. Under
CPTPP Chapter 17, activities carried out on a non-profit basis or solely for
cost recovery fall outside the scope of commercial activity and, consequently,
outside certain subsidy disciplines.

By institutionalizing compensation mechanisms for the provision of
public goods and services, China seeks to demarcate more clearly the boundary

between commercial operations and public-interest functions. This reduces

23 Ibid., Annex, Measure No. 64.
24 Ibid., Annex, Measure No. 65.
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goods and services will be perceived internationally as disguised subsidies
supporting commercial competition. In addition, transparent and standardized
compensation mechanisms enhance the verifiability of subsidy policies, thereby
improving compatibility with international disciplines on non-commercial

assistance.

D. Transparency and Information Disclosure

The fourth measure focuses on establishing and improving information
disclosure systems for SOEs, refining disclosure procedures, and enhancing
governance standards for listed companies controlled or partially owned by
SOEs.” Transparency constitutes one of the four core pillars of CPTPP Chapter
17 identified above. The agreement requires extensive disclosure of information
concerning SOEs, designated monopolies, ownership structures, government
involvement, and non-commercial assistance.

Strengthening SOE information disclosure serves both domestic and
international objectives. Domestically, it enhances corporate governance,
accountability, and investor confidence. Internationally, it reduces information
asymmetries that often fuel suspicions regarding hidden subsidies and non-
commercial conduct. Although increased transparency may expose potential
compliance risks, these risks can be mitigated through the parallel development
of internal compliance mechanisms and clearer rules governing permissible
government support.

Taken together, these four measures represent China’s initial, institutionally
grounded engagement with three of the four core pillars of CPTPP Chapter 17:
the definition of SOEs, commercial considerations, and transparency. While
alignment remains partial, the reforms lay an important foundation for broader

and deeper institutional convergence.

V. ALIGNING FAIR COMPETITION REVIEW WITH
CPTPP RULES

Beyond SOE-specific reforms, China has also pursued indirect, yet substantively

25 Ibid., Annex, Measure No. 66.
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significant, alignment with CPTPP disciplines by strengthening its fair
competition review system. The evolution of international regulation of SOEs
has gradually shifted from a focus on corporate governance to domestic
competition law, and ultimately toward rules-based international disciplines.
In this context, fair competition review has emerged as a critical institutional
mechanism that links domestic reform to international rule alignment.

China formally established the fair competition review system in 2016,
with subsequent refinements through detailed implementation rules and, most
recently, the promulgation of the Regulation on Fair Competition Review in
2024,% and the Implementing Measures in 2025.%7 Although these instruments
are not designed exclusively for SOEs, they apply equally to all enterprises
regardless of ownership and therefore have profound implications for SOE-

related subsidies.

A. Non-discrimination and Subsidy Review

One core requirement of the fair competition review system is the prohibition
of discriminatory subsidy policies targeting imported goods or inputs.”
This rule aligns directly with CPTPP’s principles of non-discrimination. By
subjecting subsidy measures to ex ante review, China seeks to prevent local
protectionism and to ensure that once goods or services lawfully enter the
domestic market, they receive treatment no less favorable than that accorded to

domestic counterparts.

B. Constraints on Selective Preferential Treatment

The regulations further prohibit policy measures that grant selective tax

incentives, fiscal subsidies, or cost advantages to specific enterprises unless

26 Xinhua, China Unveils Rules for Fair Competition Reviews, June 13, 2024, https://english.www.gov.cn/
policies/latestreleases/202406,/13/content_WS666ad 7fec6d0868f4e8e812a.html (Last Visited on April 29, 2026).
27 Xinhua, China Unveils New Measures to Bolster Fair Market Competition, March 18, 2025, https://english.
www.gov.cn/english.www.gov.cn/news/202503/18/content_WS67d92e33c6d0868f4e8f0ef1.html (Last Visited
on April 29, 2026).

28 The Regulation on Fair Competition Review, Article 9; The Implementation Measures for the Regulation

on Fair Competition Review, Article 16.
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expressly authorized by law or approved by the State Council.?’ This legislative
reservation mechanism curtails discretionary local subsidies and aligns
with CPTPP concerns regarding non-commercial assistance that distorts
competition. By shifting industrial policy away from firm-specific privileges
and toward general, market-enhancing measures, the reform strengthens the

legal predictability of China’s subsidy regime.
C. Exception Clauses and Proportionality

At the same time, the fair competition review system incorporates carefully
circumscribed exception clauses allowing competition-restrictive measures
under defined conditions.’® These exceptions are subject to proportionality
requirements, including necessity, least trade-restrictive alternatives, and
temporal limitations.*' This approach mirrors international practice and
preserves policy space for addressing legitimate public objectives — such
as national security or emergency response — while preventing the abuse of

exceptions as a pretext for protectionism.

D. Cross-border Subsidy Governance: Institutional Constraints and
Pathways for Progressive Alignment

Notably, China’s fair competition review system currently applies only to
subsidies granted by government authorities and does not extend to subsidies
provided by SOEs themselves, nor to outbound subsidies affecting foreign

markets. From a CPTPP perspective, this represents an area where further

29 The Regulation on Fair Competition Review, Article 10; The Implementation Measures for the Regulation
on Fair Competition Review, Article 19.

30 The Regulation on Fair Competition Review, Article 12; The Implementation Measures for the Regulation
on Fair Competition Review, Article 25.

31 Article 25 of the Implementation Measures for the Regulation on Fair Competition Review states: “Policy
measures that, upon fair competition review, are found to have or potentially have the effect of excluding or
restricting competition may be adopted if they satisfy one of the following circumstances, provided that (i) there
is no alternative measure with a lesser adverse impact on fair competition, and (ii) a reasonable implementation
period or clear termination conditions can be established: (1) necessary to safeguard national security and
development interests; (2) intended to promote scientific and technological advancement and enhance
the nation’s independent innovation capacity; (3) aimed at achieving social public interests such as energy
conservation, environmental protection, disaster relief, or emergency assistance; or (4) other circumstances

stipulated by laws or administrative regulations, or approved by the State Council.
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institutional development may be necessary. This paper argues for the
progressive advancement, within the framework of China’s fair competition
review system, of a compliance review mechanism applicable to cross-border
subsidy policies. Rather than proposing an abrupt institutional change, it adopts
a phased and prioritized approach that focuses on key risk areas and proceeds
incrementally. In this respect, the paper suggests that China should accelerate
the development of a disclosure-based compliance review framework to assess
the consistency and compatibility of cross-border subsidy measures with its
obligations under international trade and investment agreements.

Against the backdrop of recent developments in China’s overseas
investment policies, industrial policies, and ongoing SOE reform, it is
necessary to examine both the overall regulatory strategy and the specific
policy instruments governing outbound economic activities. Such an
examination is relevant not only for domestic regulatory coordination, but also
for understanding how China may better anticipate and manage subsidy-related
risks arising under external legal regimes.>*?

From an investment policy perspective, the pattern of Chinese enterprises’
outward investment has undergone notable changes in recent years. Destination
markets are no longer predominantly concentrated in the United States and
Europe; they have diversified into a broader set of host countries, particularly
developing economies in Asia, Africa, and Latin America. At the same time,
investment objectives have shifted away from short-term, opportunity-driven
projects — such as speculative real estate investments or one-off technology
acquisitions — toward longer-term strategies focused on sustainable market
development. This evolution contributes to a more balanced allocation of risk
in outbound investment and may reduce exposure to regulatory scrutiny in a
limited number of jurisdictions. In this context, adjustments in the structure
of outbound investment and financing — such as reallocating credit resources
toward emerging markets with growth potential and comparatively less

restrictive regulatory environments — may further enhance risk manageability.

32 Victor Crochet and Vineet Hegde, China’s “Going Global” Policy: Transnational Production Subsidies
Under the WTO SCM Agreement, Journal of International Economic Law, Vol. 23, No. 4, 2020, pp. 857-858.
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For financial institutions, the growing complexity of cross-border subsidy
regulation, particularly under legal frameworks developed by the United States
and the European Union,* underscores the need for more sophisticated legal
due diligence and compliance review mechanisms. Beyond conventional risk
assessments for outbound investment and financing, financial institutions may
institutionalize longer-term compliance assessment processes by drawing on
the expertise of their legal and compliance departments more systematically.
The establishment of mechanisms to identify, interpret, and consult subsidy-
related laws and enforcement practices would also enable financial institutions
to provide more targeted legal support to enterprises engaged in overseas
economic activities.

From a broader regulatory perspective, external criticisms concerning
China’s economic system may be more effectively addressed through
incremental adjustments that enhance market-oriented operations within
financial institutions and improve policy coherence. In particular, greater
attention to the design and implementation of industrial policies that are
consistent with high-standard international economic and trade rules may help
reduce the likelihood of external challenges. Viewed through the lens of high-
standard international economic and trade rules, improving the regulation of
industrial financing support may help create a business environment that is
market-oriented, rules-based, and internationally compatible. Such adjustments
would strengthen China’s capacity to navigate an increasingly complex global
investment and regulatory landscape.

First, with respect to the scope of entities and practices subject to
review, situations may arise in which central or local government authorities,
development banks, or policy banks directly provide fiscal support — such as
equity injections or financial grants — or instruct market participants other than
SOEs or state-owned commercial banks to provide financing, goods, or services

on preferential terms. Similar concerns may arise where central or local SOEs
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of Chinese enterprises (namely, subsidized enterprises) engaging in overseas
economic activities, including mergers and acquisitions, public procurement,
production, and operations (i.e., cross-border subsidy practices). Such practices
may create risks of inconsistency with China’s obligations under international
trade or investment agreements, or may adversely affect foreign market
participants within or outside China.

In these circumstances, the subsidy-granting entity or the subsidized
enterprise may be required to submit an application to the competent authority
responsible for cross-border subsidy compliance review, accompanied by
complete and accurate information concerning the relevant subsidy practice.
The competent authority would then conduct a preventive assessment of
potential risks, including the risk of breaching China’s treaty obligations or
triggering unilateral restrictive measures by foreign governments, and issue
corresponding recommendations.

Second, with respect to information disclosure requirements, the
subsidy-granting entity or the subsidized enterprise should provide truthful
and comprehensive information, including: (i) the total amount of subsidies
received during a specified pre-filing period (for example, the preceding three
years); (ii) the form or category of the subsidy; (iii) details of the subsidized
enterprise’s overseas economic activities; and (iv) the purpose of the subsidy,
any conditions attached to it, and the status of its utilization. Where the total
subsidy amount received during the relevant period exceeds a designated
threshold (for example, RMB 400 million), or where the subsidized enterprise is
involved in overseas mergers and acquisitions or in foreign public procurement,
the compliance review authority may request additional information.

Where a failure to fulfill disclosure obligations, or the submission of
false or incomplete information, results in violations of China’s international
obligations or triggers unilateral restrictive measures by foreign governments —
thereby giving rise to trade disputes or economic losses — the allocation of
administrative responsibility within the subsidy-granting authority would need

to be addressed in accordance with applicable domestic rules.
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Third, with respect to the scope and duration of review, the competent
authority would assess whether a cross-border subsidy practice may violate
China’s obligations under relevant international agreements or expose
enterprises to unilateral restrictive measures adopted by foreign governments.
Such assessments would be conducted in accordance with applicable
international agreements and the domestic laws and enforcement practices of
relevant foreign jurisdictions. As a general matter, the review process could
be completed within 60 days from the date of submission, subject to extension
where additional information is required or other justified circumstances arise.
However, the total review period should not exceed 120 days. The competent
authority may seek technical assistance from qualified think tanks or law firms
in conducting the assessment.

Fourth, with respect to review outcomes, where a cross-border subsidy
practice is assessed as posing a material risk of inconsistency with China’s
international obligations or provoking unilateral measures by foreign
governments, the competent authority may issue recommendations addressing
the nature and magnitude of the identified risks, the necessity of adjusting
or discontinuing the subsidy measure, and the manner in which any such
adjustment could be implemented. A written compliance review opinion could
be issued within a specified period following completion of the assessment, and
the relevant subsidy-granting entity or subsidized enterprise would be expected
to respond within a reasonable timeframe by outlining any corrective measures
taken or proposed in light of the recommendations.

Taken together, this section illustrates both the institutional constraints and
the developmental potential associated with extending China’s fair competition
review system to cross-border subsidy practices. While existing arrangements
remain primarily focused on domestically granted subsidies, the evolving
landscape of international subsidy regulation — particularly under high-
standard trade and investment agreements — highlights the growing relevance
of ex ante, risk-oriented compliance mechanisms.

The gradual establishment of a cross-border subsidy compliance review

framework would enhance China’s capacity to anticipate and manage treaty-



related risks, while fostering greater coherence between domestic reform
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initiatives and external legal disciplines. From an international economic law
perspective, cross-border subsidy governance should therefore be understood
not as a source of systemic incompatibility, but as an area for incremental
regulatory learning and progressive alignment within an increasingly complex

global trade and investment regime.

VI. CONCLUSION

Chapter 17 of the CPTPP represents a qualitative shift in the regulation of
SOEs and subsidies under international economic law. By extending subsidy
disciplines beyond trade in goods to encompass services and investment, and
by conceptualizing SOEs as both potential recipients and providers of non-
commercial assistance, the CPTPP departs fundamentally from the multilateral
framework embodied in the WTO SCM Agreement. This “dual-role doctrine”
lowers the conceptual and evidentiary thresholds for identifying actionable
subsidies and reflects an emerging regulatory logic tailored to the realities of
state-influenced market economies in the global economy.

From a doctrinal perspective, the significance of CPTPP Chapter 17
lies less in its immediate applicability than in its reconfiguration of subsidy
attribution and regulatory scope. By embedding SOEs within the category of
potential subsidy providers, the CPTPP moves beyond the traditional public
body paradigm and offers a functional response to the legal challenges posed by
contemporary forms of state-influenced market economy.

From the perspective of China’s SOE reform, the significance of CPTPP
Chapter 17 lies not in its immediate legal applicability, but in its function as a
benchmark for high-standard international rules. China’s ongoing reforms —
particularly those relating to differentiated SOE governance, commercial
considerations, transparency, and fair competition review — demonstrate
a gradual yet discernible convergence with the core disciplines of the
CPTPP. Importantly, this convergence has not been driven solely by external

pressure, but is rooted in China’s domestic reform agenda aimed at improving



governance capacity, enhancing market efficiency, and fostering a level playing
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field among enterprises of different ownership forms.

At the same time, the analysis in this article underscores the limits of
mechanical rule transplantation. The CPTPP’s subsidy disciplines are embedded
in a specific institutional and legal context that is broadly consistent with
China’s ongoing SOE reform trajectory, although current regulatory capacity
and implementation conditions have not yet fully reached CPTPP standards.
Effective alignment, therefore, requires a calibrated and phased approach —
one that combines pilot-based experimentation, institutional refinement, and
selective adaptation rather than wholesale adoption. In this respect, China’s
use of free trade zones as laboratories for institutional alignment offers a
pragmatic pathway for managing the tension between domestic autonomy and
international compatibility.

Beyond the China-specific context, the CPTPP model signals a broader
shift in the global governance of subsidies and state ownership. As traditional
multilateral negotiations remain stalled, high-standard regional agreements
are increasingly functioning as alternative sites for rule-making. The CPTPP’s
approach to SOEs and non-commercial assistance illustrates how subsidy
regulation is evolving from a narrow focus on governmental conduct toward
a more expansive framework that captures complex ownership structures and
indirect forms of state influence. This evolution has profound implications for
the future architecture of international economic law.

Viewed in this light, China’s recent SOE reforms should not be assessed
solely in terms of formal compliance or non-compliance. Rather, they reveal
how domestic institutional reform may operate as a conduit for selective
internalization of international economic law norms. This process —
characterized by experimentation, differentiation, and regulatory layering —
suggests an alternative pathway to rule convergence that does not depend on
immediate treaty accession.

For China, engaging constructively with this evolving rule landscape
requires more than defensive responses to external scrutiny. It calls for a

proactive strategy that integrates domestic reform with international dialogue,



enhances the transparency and predictability of subsidy policies, and leverages
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bilateral and regional agreements to shape emerging norms. In parallel,
developing a compliance review mechanism for cross-border subsidy practices
could help mitigate external frictions while reinforcing internal governance
discipline.

More broadly, the CPTPP experience underscores an ongoing structural
transformation in global subsidy governance. As multilateral negotiations
remain fragmented, high-standard regional agreements are increasingly shaping
the normative baseline for evaluating state intervention. The emerging contest
over subsidy disciplines among major economies is therefore not merely legal
in form, but constitutional in substance, reflecting competing conceptions of the
relationship between the state and the market.

Ultimately, the strategic contest over subsidy regulation among China, the
United States, and the European Union is not merely a struggle over legal rules,
but a competition between governance models. The CPTPP offers an influential
template, but not an immutable endpoint. By pursuing reform through
openness and shaping rules through engagement, China has the opportunity to
contribute to a more balanced, inclusive, and sustainable framework for global
subsidy governance — one that accommodates developmental diversity while

preserving the core principles of fair competition and market integrity.



