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Abstract: In the context of Investor-State dispute settiement reform, as the systematic problems
of arbitration are discussed and critiqued, mediation has gained more attention as an alternative
method of solving Investor-State disputes. Mediation mechanism is perceived as cost-effective, effi-
cient, flexible, and interest-based. Promoting mediation thus has important implications and value-
added significance in ISDS reform. However, there is still something essential and critical to im-
prove. The mediation-related provisions in international investment agreements are broad and gen-
eral, which may attenuate the effective use of mediation as an alternative to arbitration. Additionally,
existing mediation rules by institutions are insufficient and certain core issues should also be care-
fully addressed in the ongoing mediation framework of International Centre for Settlement of Invest-
ment Disputes. Capacity building and assistance offered by institutions are proceeding, which may
be greatly beneficial for the culture and environment of mediation in ISDS. Furthermore, the govern-
ment’s capacity should also be to focus more on mediation by considering or reconsidering gover-
nance structures potentially able to overcome obstacles that states face during mediation.
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[. INTRODUCTION

Investor-State mediation (ISM) has been historically perceived as one of the al-
ternative dispute resolution (ADR) methods that include consultation, negotia-
tion, conciliation, mediation and other amicable settlement mechanisms in In-
vestor-State dispute settlement (ISDS).

These ADR methods have similarities and discrepancies in their purpose
and procedure. In terms of their similarities, the concepts of negotiation, concil-
iation, and mediation are generally conceived as amicable settlement tools for
resolving Investor-State disputes. The main evidence is that many International
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Investment Agreements (IIAs) refer to these alternative methods during the
cooling- off period before the initiation of arbitral proceedings, which are in-
tended to attempt to amicably settle potential disputes and avoid escalating
them. In brief, negotiation, conciliation, and mediation share the same purpose.

On the other hand, they are distinct from each other, particularly regard-
ing the structure during these processes. Specifically, compared with media-
tion, negotiation is less structured, and conciliation implies a higher level of in-
stitutionalization. The disputing parties may initiate negotiations without a
third party and any rule-based process. Hence, it is often subject to the parties’
power asymmetries, resulting in dissatisfaction with its solutions. Regarding
conciliation, ICSID (International Centre for Settlement of Investment Dis-
putes)’s conciliation framework largely resembles its well-known arbitration
structure,' and focuses on rights-based settlements. The rules on conciliation
seem to expect the proceedings to examine the contentions the parties raise
and to clarify the issues, evaluate their respective merits, and the likelihood of
their application’s acceptance or rejection, in arbitration or court proceedings,’
which may also involve a lengthy process. They also provide for procedures re-
lated to the constitution of conciliation commission, which are almost identical
to that of arbitration proceedings.” In comparison, the mediation process lies
right between that of negotiation and conciliation, with a more organized pro-
cess than negotiation and less institutional management than conciliation,
which focuses on the interests of disputing parties.

In current ISDS practice, arbitration has dominated in ISDS as a form of
dispute resolution,’ whereas much less attention has been paid to other avail-
able forms of dispute resolution. However, as the operation of Investor- State
arbitration, empirical evidence has increasingly reflected problems related to
the procedure and mechanism of Investor-State arbitration. Specifically, the
consistency, legitimacy, and predictability of Investor-State arbitration proceed-
ings and outcomes systematically discussed and criticized are some of the rea-
sons to explore alternatives to arbitration. Moreover, a widespread belief is that
Investor- State arbitral procedure is much more lengthy and costly due to the

1 Frauke Nitschke, The IBA’s Investor-State Mediation Rules and the ICSID Dispute Settlement Framework,
ICSID Review, Vol. 29, No. 1, 2014, p. 113.

2 Lester Nurick and Stephen J. Schnably, The First ICSID Conciliation: Tesoro Petroleum Corporation v. Trinidad
and Tobago, ICSID Review, Vol. 1, No. 2, 1986, p. 348.

3 Articles 29, 30, 37 and 38, the ICSID Convention.

4 Arbitration cases have reached 786 among those 799 ones registered at ICSID.
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complexity of specific cases, underlying treaties, proceedings, and other fac-
tors.” It is said that the average cost and duration of each arbitral proceeding is
respectively 8 million US dollars per party and four years and four months.® In
Metalclad Corp. v. The United Mexican States, for instance, the claimant was
dissatisfied with the arbitration mechanism in virtue of the approximate five
years and estimated four million dollars taken in the proceeding.” In contrast to
arbitration, mediation is a time- and cost-effective form of dispute resolution.

In addition, a public-minded revolution of Investor-State arbitration has
occurred during the past several decades, and hence the arbitration mechanism
is becoming more confrontational, transparent, and judicialized.® In contrast,
mediation offers a flexible and autonomous proceeding, and allows for a col-
laborative spirit, whereby the disputing parties attempt to appropriately under-
stand the positive impact of investment projects, create innovative and interest-
based solutions to avoid escalation of politically sensitive disputes, and thus
largely preserve or restore otherwise productive investment relationships. Con-
sequently, some hold that a fundamental characteristic of international invest-
ment promoted and protected by investment treaties is its duration and sustain-
ability.” Furthermore, for the purpose of dispute prevention and mitigation in
ISDS, numbers of countries have created dispute prevention policies, or institu-
tional arrangements intended to prevent investment disputes, for which the use
of mediation may be made available at an early stage to aggrieved investors."
In this regard, mediation is admittedly considered as a value-added aspect of
ISDS in consideration of an opportunity for on- going cooperation offered in
mediation between the disputants.

Therefore, in the context of ISDS reform, given the concerns about the du-
ration and cost of existing Investor-State arbitration procedures, as well as the
win-lose resolution arbitral model, ISM has gained more attention from states
and the international community, and has thus been cited and offered as a

5 See UNCITRAL, Report of Working Group III (Investor-State Dispute Settlement Reform) on the work of its
thirty-fourth session, 2017, A/CN.9/930/Rev.1, paras. 45-52.

6 UNCTAD, Reform of Investor-State Dispute Settlement: In Search of a Roadmap, https://unctad.org/sys-
tem/files/ official-document/webdiaepcb2013d4_en.pdf (Last Visited on November 22, 2020).

7 Metalclad Corp. v. United Mexican States, ICSID Case No. ARB(AF)/97/1.

8 Chunlei Zhao, Investor-State Mediation in a China-EU Bilateral Investment Treaty: Talking about Being in
the Right Place at the Right Time, Chinese Journal of International Law, Vol. 17, 2018, p. 116.

9 Ibid., p. 19.

10 Anna Joubin-Bret, Barton Legum, A Set of Rules Dedicated to Investor-State Mediation: The IBA Investor-
State Mediation Rules, ICSID Review, Vol. 29, No. 1, 2014, p. 23.
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compelling option for solving Investor-State disputes in ISDS reform. In this
respect, it has been said that forms of ADR such as mediation have been con-
sistently mentioned as a common theme of interest." In the session organized
by UNCITRAL Working Group III, for instance, certain members including In-
donesia, the EU, Morocco, Thailand, Chile, Israel, Japan, South Africa, China,
Mexico, and Peru underlined that mediation is an alternative to both Investor-
State arbitration and national court recourse, and should be strengthened as a
part of ISDS reform.” From a practical view, the tribunal in the case of Ach-
mea BV v. Slovakia noted that settlement would be a better way than that in
which one side wins and the other side loses."

In this context, the question is not a matter of whether to implement this
goal, but how to accomplish it. Thus, this paper endeavors to examine how to
expand the effective use of mediation in Investor- State disputes. It is widely
known that the ISDS system is mostly related to public international law and
its provisions are contained inter alia in 1IAs that are designated at the outset
to protect the private sectors. Hence, it is not inconceivable that facilitating
and improving the use of mediation in Investor-State disputes would involve is-
sues related to public interest that Investor- State arbitration has faced. Apart
from this, there would be certain issues of mediation that would be addressed
while promoting mediation.

In this context, what is the nature of the ISM mechanism in existing legal
framework and especially investment treaties? What are the imperfections of
these instruments in mediation provisions in ISDS and how is it possible to use
legal instruments to strengthen the impact of the ISM mechanism? What are
the roles of international institutions and governments regarding the capacity
to encourage the use of or to use the ISM, and how can they be improved?
Therefore, this paper is divided into five sections. Section II will examine the
characteristics of ISM in existing legal texts, and attempt to discuss how to

11 The Role of Mediation in ISDS, p. 3, https://uncitral.un.org/sites/uncitral.un.org/files/media-documents/
uncitral/en/wgiii_webinar_mediation.pdf (Last Visited on November 25, 2020).

12 See Submission from the Government of Indonesia (A/CN.9/WG.III/WP.156); Submission from the Euro-
pean Union and Its Member States (A/CN.9/WG.II1/WP.159/Add.1); Submission from the Government of
Morocco (A/CN.9/WG.II1/WP.161); Submissions from the Government of Thailand (A/CN.9/WG.III/
WP.162); Submission from the Governments of Chile, Israel and Japan (A/CN.9/WG.III/WP.163); Submis-
sion from the Government of South Africa (A/CN.9/WG.II1/WP.176); Submission from the Government of
China (A/CN.9/WG.III/WP.177); Submission from the Government of Mali (A/CN.9/WG.III/WP.181); Sub-
mission from the Governments of Chile, Israel, Japan, Mexico and Peru (A/CN.9/WG.I11/WP.182).

13 Achmea B.V. v. The Slovak Republic, UNCITRAL, PCA Case No. 2008-13, 2012.
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detail related provisions to provide a strong legal framework to make it more
desirable and easier for disputing parties to choose this mechanism. Section III
will analyze the efforts of typical and predominant institutions in the capacity
of rules, administration, and services for ISM. Section IV explains the possible
obstacles that governments will face when adopting mediation with investors,
and then explores how to build the capacity of governments to use mediation
and promote states’ confidence in mediation related to ISM on the national lev-
el. Section V offers a conclusion and future prospects.

II. LEGAL FRAMEWORK: ISM IN INVESTMENT
TREATIES

The vast majority of IIAs refer to the ISDS issue. According to the Investment
Hub’s database, out of 2,577 bilateral investment treaties (BITs), 627 provide
for mediation or conciliation alternatives to arbitration in an Investor-State dis-
putes context." Despite fewer references to ISM as either a simple and auxilia-
ry tool or a detailed and separate manner for Investor-State disputes in I1As, it
is considered that incorporating mediation into the ISDS system is becoming
more frequently reflected in I1As.” Therefore, it is necessary to examine typi-
cal provisions related to mediation in [IAs with a view to strengthen the legal
basis of mediation and encourage the use of mediation. Provisions pertaining
to mediation mainly consist of three types: 1) mediation during the “cooling-
off period”, 2) reference to mediation and other alternative models as a non-
binding procedure, and 3) incorporation of the ISM mechanism.

Most traditional IIAs usually foresee a time frame before arbitration that
is well-known as the “cooling- off period” or “amicable settlement period”
with a view to averting disputes and attempting amicable settlements. Based on
a supervised machine learning approach, the figure for cooling-off periods
identifies that about 71 percent out of the treaties have articles related to IS-
DS." During the cooling-off period, disputing parties are invited to settlements

14 https://investmentpolicy.unctad.org (Last Visited on November 16, 2020).

15 Supra n. 8, p. 119.

16 There exists the discussion regarding the difference between “cooling-off period” and “amicable settlement
period”, but it is not to argue that in this article.

17 Catherine Kessedjian, Anne van Aaken, Runar Lie et al., Mediation in Future Investor-State Dispute Settle-
ment, https://www.jus.uio.no/pluricourts/english/projects/leginvest/academic-forum,/papers/2020/isds-af-me-
diation-paper-16-march-2020.pdf (Last Visited on August 30, 2021).
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with consultations and negotiations, as well as conciliation or mediation meth-
ods. Notwithstanding, the provisions of the cooling-off period in the early gen-
eration of BITs generally do not mention the specific methods available to the
parties to amicably settle disputes. For instance, in the case of China’s BITs,
the model BIT and a vast majority out of 120 BITs" provide for this type of
provision, while few BITs mention mediation.

In general, cooling-off period ranges from three to six months. However,
it is worth noting that preparation for the conduct of amicable negotiation dur-
ing this period should be sufficient, particularly on the part of states. The prepa-
ration usually enables states to communicate with relevant governmental subdi-
vision, investigate the circumstances, adopt a negotiation strategy, secure the
necessary funds to organize a proper defense, and consult with external advi-
sors to assess the case and nominate negotiators, to name a few."” If the states
have poor capacity in intragovernmental cooperation and coordination when
tackling potential investment disputes, a cooling-off period with an appropriate
duration would become significantly important in the present reality in which
many early generation ITAs include this period involving mediation.

In terms of the second type, several IIAs mention and even encourage me-
diation as an alternative option to resolve Investor-State disputes. Specifically,
some treaties provide that disputes between states and investors pursuant to the
IIAs shall be settled amicably through negotiation that includes mediation or
other mechanisms. Some treaties add more specific and relevant language
linked to the former subtype of provision, providing for the time and process,
and even the appointment procedure of mediators and establishment of media-
tion institutions. It is worth noting that mediation is non-binding during Inves-
tor-State dispute proceedings. Different from the first type of cooling-off peri-
od, this type involving two subtypes can be applied not only during the cool-
ing-off period but also during other stages of the dispute settlement procedure.

Specifically, a few model BITs and enacted BITs provide for the first sub-
type. Article 14.2 of the Norway draft Model BIT 2015 provides that “[a]ny
dispute under this Article shall, if possible, be settled amicably. A Party and an

18 According to the full texts available in Investment Policy Hub, the number of BITs concluded by China in-
volves in those are in force, not yet in force and are terminated.

19 Dispute Prevention and Mitigation — Means of Alternative Dispute Resolution, 2020, A/CN.9/WG.I11/
WP.190, para. 36.
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investor of the other Party may agree to non-binding procedures including good
offices, conciliation or mediation.”” Article 13 of China’s Model BIT 2010
says, “[a]ny legal dispute between an investor of one Contracting Party and the
other Contracting Party in connecting with an investment in the territory of the
other Contracting Party shall, as far as possible, be settled amicably through ne-
gotiations between the parties to the dispute, which includes mediation.”" Arti-
cle 12(1) of Switzerland/Egypt BIT 2010 provides that “Disputes between a
Contracting Party and an investor of the other Contracting Party relating to an
investment of the latter in the territory of the former, which concern an alleged
breach of this Agreement shall, to the extent possible, be settled through con-
sultation, negotiation or mediation.”” These BITs indicate the mediation as an
amicable settlement method and having a non-binding nature.

In addition, some BITs encouraged the initial application of mediation
during the cooling-off period that preceded the recourse to arbitration. Article
29.1 of the Southern African Development Community (SADC) Model BIT
2012 states that “[i]n the event of an investment dispute between an Investor
or its Investment and a Host State pursuant to this Agreement, the Investor and
the Host State should initially seek to resolve the dispute through consultation
and negotiation, which may include the use of non-binding, third-party media-
tion or other mechanisms.”” The CPTPP (Comprehensive and Progressive
Agreement for Trans-Pacific Partnership) states that “in the event of an invest-
ment dispute, the claimant and the respondent should initially seek to resolve
the dispute through consultation and negotiation, which may include the use of
non-binding, third party procedures, such as good offices, conciliation or medi-
ation.””* Article 20.1 of the Chile-Hong Kong, China SAR BIT 2016 says, “[i]
n the event of an investment dispute, the claimant and the respondent shall ini-

tially seek to resolve the dispute through consultations, which may include,

20 Article 14.2, Norway Draft Model Bilateral Investment Treaty, 2015.

21 Wen Xiantao, Discussion on China Model Bilateral Investment Treaty (Draft) (1), Journal of International Eco-
nomic Law, Vol. 18, No. 4, 2011, pp. 169-204; Wen Xiantao, Discussion on China Model Bilateral Investment
Treaty (Draft) (2), Journal of International Economic Law, Vol. 19, No. 1, 2012, pp. 132-161; Wen Xiantao, Discus-
sion on China Model Bilateral Investment Treaty (Draft) (3), Journal of International Economic Law, Vol. 19, No.
2, 2012, pp. 5790.

22 Article 12(1), Switzerland/Egypt BIT 2010.

23 Article 19.1, SADC Model Bilateral Investment Treaty Template with Commentary, July 2012.

24 Article 9.18, the Comprehensive and Progressive Agreement for Trans-Pacific Partnership, 2018.
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where this is acceptable to the disputing parties, the use of non-binding, third-
party procedures, such as good offices, conciliation and mediation.””

The second subtype contains detailed provisions to guide the use of medi-
ation. When reviewing the IIAs and Model IIAs, these provisions reflect cer-
tain features. First, they specify the timing of applying mediation, allowing par-
ties to begin and terminate mediation at any time, even before the cooling-off
period. Article 10.4 of the Thailand Model BIT 2012 says that “[t]he disputing
parties may at any time agree to good offices, conciliation or mediation. Proce-
dures for good offices, conciliation or mediation may begin at any time and
may be terminated at any time.”** Article 17 of the Netherlands Model Invest-
ment Agreement 2019 provides that “[sJuch settlement may be agreed at any
time, including after proceedings under this Section have been commenced.””’

Second, they clarify the relationship between mediation and other dispute
resolution methods including those related to domestic resolution. On one
hand, mediation could be in tandem with arbitration proceedings, and would
be prioritized over other alternative dispute settlement methods such as concili-
ation without other agreements. Article 10.4 of the Thailand Model BIT 2012
says “[s]uch procedures may continue while the matter is being examined by
an arbitral tribunal established under this Article, unless the disputing parties
agree otherwise.”” Apart from this, both the International Institute for Sustain-
able Development (IISD) Model International Agreement on Investment for
Sustainable Development 2006 and the Investment Agreement for the Com-
mon Market for Eastern and Southern Africa (COMESA) Common Investment
Area 2007 provide that “[w]here no alternative means of dispute settlement are
agreed upon, parties shall seek the assistance of a mediator to resolve disputes
during the [required] cooling-off period.”” On the other hand, the Investment
Agreement signed between Chinese Mainland and Hong Kong Special Admin-
istrative Region (HKSAR) on June 28, 2017 under the framework of the Main-
land and Hong Kong Closer Economic Partnership Arrangement (CEPA) indi-
cates the fork- in-the-road clause between mediation and domestic methods

25 Article 20.1, the Chile-Hong Kong, China SAR BIT, 2016.

26 Article 10.4, the Thailand Model BIT, 2012.

27 Article 17, the Netherlands Model Investment Agreement, 2019.

28 Supra n. 26.

29 Article 42, the IISD Model International Agreement on Investment for Sustainable Development, 2006; Ar-
ticle 26, the COMESA Common Investment Area, 2007.
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such as the judicial process or administrative review.”

Third, some treaties provide for specific appointment procedures of medi-
ators and particular mediation centers or agencies. For instance, when the par-
ties have recourse to mediation during the cooling-off period, “[t]he potential
disputants shall use a mediator from the list established by the Secretariat for
this purpose, or another one of their joint choosing. If no mediator is chosen by
the disputing parties prior to three months before the expiration of the cooling-
off period, a mediator from the Secretariat list who is not a national of a State
Party or the investor shall be appointed. The appointment shall be binding on
the disputing parties.””' Additionally, these provisions set out the possibility of
establishing mediation institutions. Pursuant to the CEPA Investment Agree-
ment, Chinese Mainland and HKSAR provided their counterpart investors
with a mediation approach that included specific mediation agencies or institu-
tions handling disputes between Chinese Mainland and HKSAR.” IISD Model
ITA states that “[t]he Parties may also establish regionally-based mediation cen-
tres to facilitate the resolution of disputes between Parties and investors or in-
vestments”.”

For the third type, a set of comprehensive mediation rules of Investor-
State disputes are incorporated into IIAs, which are mainly those recently con-
cluded by the EU. This paper reviewed the EU-Canada CETA Union Compre-
hensive Economic and Trade Agreement (EU-Canada CETA) of 2016, the EU-
Singapore Investment Protection Agreement of 2018 (EU-Singapore IPA), and
the EU- Vietnam Investment Protection Agreement 2018 (EU- Vietnam IPA).
All of the bodies of these treaties provide for separate provisions of mediation
for Investor- State disputes, introducing the mediation mechanism procedure
and the mediators’ code of conduct as integral parts of these treaties as annexes
or adopted by the mandated committee.

In terms of the mediation provisions in the bodies of these treaties, both
Article 8.20 of the EU-Canada CETA and Article 3.4 of the EU-Singapore [PA
refer to the temporal availability of mediation, the application for additional
rules of mediation, the time limit, the suspension of the prescribed period to

30 Articles 19.3 and 19.4, the Mainland & Hong Kong Closer Economic Partnership Arrangement Investment
Agreement, January 1, 2018.

31 Supra n. 29.

32 Supra n. 30, Articles 19.1(v) and 20 (iv).

33 Article 42, the IISD Model International Agreement on Investment for Sustainable Development, 2006.
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submit a claim or a request for consultation, and the relationship with other
proceedings.™

Apart from more detailed language, which resembles the second type’s
subtype, this type integrates a set of additionally specified rules for mediation.
By and large, the rules of procedure for mediation cover issues such as its ob-
jective, initiation of proceedings, selection of the mediator, rules of the media-
tion procedure, implementation, general provisions involving confidentiality,
relationship to dispute settlement, time limits, costs, and review.” The above-
mentioned three treaties signed by EU also provide for the mediator codes of
conduct, which generally concern provisions for the mediator’s responsibilities
and duties, as well as requirements for ethics and independence.™

Reviewing all of these types of mediation in IIAs, issues of timing and
mandatory mediation are critical for promoting mediation. Usually, there are
four key points of time to initiate mediation between the parties, i.e., before the
notice of arbitration, after the notice of arbitration, after the start of arbitration,
and after the decision is rendered. As mentioned above, the treaties with de-
tailed requirements provides for the timing of mediation that can be commenced

and terminated at any time throughout the Investor-State dispute process.

34 For greater articulation, Article 3.4 of the EU-Singapore IPA provides: 1. The disputing parties may at any
time, including prior to the delivery of a notice of intent, agree to have recourse to mediation. 2. Recourse to
mediation is voluntary and without prejudice to the legal position of either disputing party. 3. Recourse to me-
diation may be governed by the rules set out in Annex 6 (Mediation Mechanism for Disputes between Inves-
tors and Parties) or such other rules as the disputing parties may agree. Any time limit mentioned in Annex 6
(Mediation Mechanism for Disputes between Investors and Parties) may be modified by mutual agreement be-
tween the disputing parties. 4. The mediator shall be appointed by agreement of the disputing parties or in ac-
cordance with Article 3 (Selection of the Mediator) of Annex 6 (Mediation Mechanism for Disputes between
Investors and Parties). Mediators shall comply with Annex 7 (Code of Conduct for Members of the Tribunal,
the Appeal Tribunal and Mediators). 5. The disputing parties shall endeavour to reach a mutually agreed solu-
tion within sixty days from the appointment of the mediator. 6. Once the disputing parties agree to have re-
course to mediation, paragraphs 3 and 4 of Article 3.3 (Consultations) shall not apply between the date on
which it was agreed to have recourse to mediation, and thirty days after the date on which either party to the
dispute decides to put an end to the mediation, by way of a letter to the mediator and the other disputing par-
ty. 7. Nothing in this Article shall preclude the disputing parties from having recourse to other forms of alterna-
tive dispute resolution.

35 Annex 6, the EU-Singapore Investment Protection Agreement, 2018; Annex 10, the EU-Vietnam Trade and
Investment Agreement, 2018. It is also noted that, EU-Japan Economic Partnership Agreement 2018 does not
refer to Investor-State dispute settlement.

36 Annex 7, the EU-Singapore Investment Protection Agreement, 2018; Annex 11, the EU-Vietnam Trade and

Investment Agreement, 2018.
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For further speaking, if disputing parties attempt to conduct mediation be-
fore the arbitration proceeding, mediation would take place during or before
the cooling-off period, as well as during the period after the notice but before
the start of arbitration. In this regard, several cases have been identified that
had recourse to some form of mediation.” A reasonable interpretation of media-
tion conducted at an early stage is intended to avoid escalating the conflict be-
tween parties and is easier to contemplate the all-round relationship other than
financial aspects.

However, one of the concerns in this scenario is whether the nature of me-
diation is non-binding or mandatory. A survey conducted by Queen Mary Uni-
versity of London in 2019 showed that 64 percent of investors interviewed
were in favor of the introduction of a mandatory requirement to undergo medi-
ation before arbitration proceedings.” However, most respondents expressed
concern that the mandatory imposition of mediation would increase the cost
and duration of the whole process. Likewise, states also have expressed incon-
sistent views on this issue. A submission that Indonesia proposed in UNCIT-
RAL referred to mandatory mediation after the exhaustion of consultation as a
preventative and mitigating method,” while some states emphasized that medi-
ation should not be forced on parties.

In this respect, it is not advisable and realistic to make mediation compul-
sory for all. In the context of ISM’s development, the mechanism is still in its
preliminary phase, with insufficient empirical studies and capacity. Moreover,
in terms of specific disputes arising between investors and states, mediation
might not be applicable to and suitable for all of them. Furthermore, where a
mutually agreeable resolution may not be available, there is a power imbalance
between states and investors, particularly small and medium investors, and
there is little hope or chance of repairing their broken-down investment rela-
tionships. Hence, given the states’ different legal and social cultures regarding
mediation, voluntary states could consider the binding mediation before

37 Autopista Concesionada de Venezuela, C.A. v. Bolivarian Republic of Venezuela, ICSID Case No. ARB/00/5; Bal-
kan Energy (Ghana) Limited v. Republic of Ghana, PCA Case No. 2010-7; Gramercy Funds Management LLC and
Gramercy Peru Holdings LLC v. Republic of Peru, ICSID Case No. UNCT/18/2; KBR, Inc. v. United Mexican States,
ICSID Case No. UNCT/14/1; Methanex Corporation v. United States of America, UNCITRAL; Noble Energy, Inc.
and Machalapower Cia. Ltda. v. The Republic of Ecuador and Consejo Nacional de Electricidad, ICSID Case No.
ARB/05/12; Olyana Holdings v. Rwanda, ICSID Case No. ARB/10/10.

38 Supra n. 17, pp. 10-11.

39 Submission from the Government of Indonesia, 2018, A/CN.9/WG.III/WP.156, para. 19.
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arbitration in ISDS by amending, superseding, or concluding their IIAs for
modernization and meeting their own needs by providing for specific timing
and steps to guide disputing parties.

Furthermore, in practice, disputing parties may participate in settlement
discussion through mediation during the formal arbitration proceedings, result-
ing in either a settlement agreement or converting settlements into arbitral con-
sent awards.” The awards involving a negotiated agreement can be perceived
as an externally posited obligation, which can help state representatives con-
cerned about political reactions or personal liability to settle cases with inves-
tors, as well as enable full force and effect under the New York Convention.*
On the other hand, there is a concern over the enforcement of the confidential
settlement agreement. A study explained that 60 percent of cases settled amica-
bly in Investor-State arbitrations were not embodied in the final arbitral awards.”
It is widely believed that the Convention on International Settlement Agree-
ment Resulting from Mediation (Singapore Convention on Mediation) in 2018
is applicable to the settlement in the ISDS context. However, the contracting
states are granted the right to make a reservation as to their application of the
Convention to the settlement agreement to which the state is a party, or to
which any governmental agency or any person acting on behalf of a govern-
ment agency is a party.” Although there is a proposition that settlement ac-
cords that impose obligations that parties willingly assume are often complied
with voluntarily,” the outcomes might still be at risk of overturn due to such as
political factors, judicial sovereign immunity or the parties’ public opinions.

In short, modification or replacement of old generation IIAs, or conclu-
sion of new IIAs, is the most direct way to compellingly encourage the uptake

of mediation in the ISDS framework.” This may include more detailed

40 Rule 43, the ICSID Arbitration Rules 2006; Article 36.1, the UNCITRAL Arbitration Rules 2010.

41 Wolf von Kumberg, Jeremy Lack and Michael Leathes, Enabling Early Settlement in Investor-State Arbitra-
tion — The Time to Introduce Mediation Has Come, ICSID Review, Vol. 29, No. 1, 2014, p. 140 .

42 ICSID’s New Mediation Rules: A Small But Positive Step Forward, p. 6, https://icsid.worldbank.org/sites/
default/files/amendments/public-input/Ubilava_Notage_10.17.2018.pdf (Last Visited on December 1, 2020).
43 Article 8.1(a), the Singapore Convention on Mediation.

44 Chapter 4 Settlement of Investor-State Disputes through Mediation Preliminary Remarks on Processes,
Problems and Prospects, p. 100, https://www.researchgate.net/publication/331344136 (Last Visited on Decem-
ber 5, 2020).

45 Sarah J. K. Rauber, Investor-State Mediation in International Investment Dispute Settlement — A Critical,
Integral, Multi- and Transdisciplinary Analysis, p.29, https://ssrn.com/abstract=3115955 (Last Visited on De-
cember 1, 2020).
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language related to the start and termination of mediation, realistic time
frame, relation to arbitration and other resolution mechanisms, flexible pre-ar-
bitration requirements, and even specific mediation rules and mediators’ codes
of conduct. However, given the large volume and fragmentation of existing
ITAs, it will be difficult to accomplish this work. Despite this, combined with
institutions’ efforts towards mediation capacity and reforms of mediation’s na-
tional governance structure, there would also be opportunities to promote ISM
based on existing I[As involving settlement with general or broad language.

III. INSTITUTION CAPACITY ON MEDIATION

A. Rules on Investor-State Mediation

Apart from mediation provisions as the legal basis in IIAs, rules on mediation
or other ADR methods for Investor- State disputes published by international
organizations have provided amicable settlement capacity through offering al-
ternative dispute resolution tools. In other words, these instruments delineating
guidance on the use of mediation and other ADR methods would likely assist
states with implementing their [IAs provisions providing for mediation in legal
texts, as well as with enabling potential parties to conduct a practice-based
time and cost efficient settlement discussion.

As a predominant institution devoted to serving and administering Inves-
tor-State disputes, ICSID has adopted and is developing certain rules on ADR.
These instruments involve the Conciliation Rules adopted in 1967, Fact-Find-
ing Additional Facility Rules adopted in 1978, and a set of stand-alone Inves-
tor- State Mediation Rules (ICSID Mediation Rules) first proposed in 2018 as
part of a broader amendment to ICSID’s rules of procedure. ICSID thus far has
issued four versions of mediation rules for investment disputes.” These rules
are part of a broader effort to update and further modernize the Centre’s proce-
dural rules for resolving investment disputes, and will be the first institutional
mediation rules designed specifically for investment disputes.”” In addition,
UNCITRAL adopted its Conciliation Rules in 1980, and creatively achieved

46 1CSID Working Paper on Amendment (August 2018); ICSID Updated Working Paper on Amendment
(March 2019); ICSID Updated Working Paper on Amendment (August 2019); ICSID Updated Working Paper
on Amendment (February 2020).

47 Investor-State Mediation, https://icsid.worldbank.org/services/mediation-conciliation/mediation/overview
(Last Visited on December 1, 2020).
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the Singapore Convention on Mediation™ in 2018, which may strengthen the
completeness of the ISM rules framework as providing for enforceability of
settlement agreements.”

In addition, other commercial organizations and specifically organized
bodies also provided certain guidelines for investment mediation or commer-
cial mediation that may apply to investment disputes. For instance, the Energy
Charter Conference (ECC) adopted the Guide on Investment Mediation (ECC
Guide) specifically applying to Investor-State disputes under the Energy Char-
ter Treaty in 2016. Furthermore, the International Bar Association (IBA) adopt-
ed the ad hoc Rules for Investor-State Mediation in 2012 (IBA Rules) that is
not associated with any particular dispute resolution institution, as well as the
International Chamber of Commerce (ICC) and Arbitration Institute of the
Stockholm Chamber of Commerce (SCC), which adopted the related Media-
tion Rules in 2014 that may apply to investment disputes in a broad context of
commercial disputes.*

In summary, there are several sets of typical alternative rules for invest-
ment disputes or conflicts. These include mediation rules mainly designed for
commercial conflicts, which certain institutions have proposed. Recent institu-
tions’ efforts on the rules of mediation can be perceived as a response to institu-
tions providing a greater mediation capacity to reflect their objective to
achieve a greater breadth of dispute resolution tools.”’ On the other hand, IBA
mediation rules are the only specialized rules of mediation for resolving invest-
ment disputes between states and investors. In some instances, states and inves-
tors may favor them over rules more closely related to commercial disputes.

About 33 percent of the Investor-State disputes were settled or discontin-
ued (from 1987 to 2018),” which spans all economic sectors and almost all of
the world’s underlying legal instruments and major geographic regions.”

48 United Nations Convention on International Settlement Agreements Resulting from Mediation, 2019, G.
A. Res. A/73/198.

49 Though the scope of this Convention only refers to “commercial disputes”, it is construed to be applied
equal to Investor-State disputes with the spirit it embodies and ICSID has also recognized the possibility of us-
ing the Convention in Investor-State disputes.

50 The ICC Mediation Rules 2014; the SCC Mediation Rules 2014.

51 Updated Backgrounder on Proposals for Amendment of the ICSID Rules, https://icsid.worldbank.org/
sites/default/files/amendments/WP_4_Backgrounder_EN.pdf (Last Visited on August 30, 2021).

52 UNCTAD, World Investment Report 2019, p. 104, https://unctad.org/en/PublicationsLibrary/wir2019_e
n.pdf (Last Visited on December 5, 2020).

53 Supra n. 1, p. 132.
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Although there is no additional information about the reasons for the settle-
ment and discontinuity, this seems to indicate that the states and investors from
different backgrounds usually welcome ADR methods such as mediation, con-
ciliation, and consultation to pursue amicable settlement outcomes during arbi-
tral or conciliation proceedings. In contrast, to date, only 13 conciliation cases
have been registered in ICSID*, while no administrative service for mediation
has been provided under ICSID,* even though there are rules on mediation and
other ADR tools. In addition, ten attempts to use mediation or conciliation, be-
sides arbitration or independently,” have been identified. Out of these, only
one, Systra SA v. Philippines, is explicitly reported under the IBA Rules,”
showing that the use of rules for alternatives to Investor-State disputes is rela-
tively rare in practice.

Based on this, while existing rules on investment mediation might be ad-
opted for settled or discontinued Investor-State disputes, the public have no ac-
cess to the real picture of the effect of using mediation and other alternative meth-
ods. Moreover, the current rules guiding mediation in Investor- State disputes
have little impact, while these mediation rules and other dispute resolution rules
such as arbitration rules are not in place to support a more amicable settlement.

Related to the predicament of ISDS mediation in practice, the new stand-
alone mediation rules on Investor-State disputes proposed in ICSID are notice-
ably necessary and merited. In the context of ISDS reform and ICSID Rules
amendment, new ICSID mediation rules would proceed with the assistance of
multi-stakeholders’ engagement towards a more desirable and acceptable result
that may have a greater impact on the use of ISM compared with other existing
mediation rules. In addition, these rules as an integral part of ISDS reform can
be coordinated with other updating mechanisms such as arbitration, which may
bring a positive spillover effect. However, the new mediation framework in the
ICSID Rules would mainly present an alternative option coupled with the re-
form of the Investor-State arbitration mechanism.

To this end, this mediation rules framework in ICSID is the right place to

54 https://icsid.worldbank.org/en/Pages/cases/AdvancedSearch.aspx (Last Visited on December 1, 2020).

55 Supra n. 19, p. 43.

56 Supra n. 17, p. 9.

57 IN AN APPARENT FIRST, INVESTOR AND HOST-STATE AGREE TO TRY MEDIATION UNDER
IBA RULES TO RESOLVE AN INVESTMENT TREATY DISPUTE, https://www.iareporter.com/articles/in-
an-apparent-first-investor-and-host-state-agree-to-try-mediation-under-iba-rules-to-resolve-an-investment-treaty-dis-

pute/ (Last Visited on November 15, 2020).
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more closely examine cautiously designed rules of mediation for Investor-
State disputes. In other words, when developing the mediation rules frame-
work, it is necessary to tackle essential matters that are critical for promoting
and using mediation for Investor-State disputes, which also contributes to pro-
moting integration and coordination of the ISDS mechanism.

Given that the registered or disclosed ADR cases are much less than those
settled or discontinued, this suggests that disputing parties tend to favor the set-
tlement based on using confidential negotiation, conciliation, or mediation
methods that do not need to comply with explicitly stipulated rules. In other
words, figuring out how to appropriately address the transparency of ISM
mechanisms could be somewhat related to developing Investor-State mediation
rules. It is particularly due to states’ reluctance to disclose sensitive informa-
tion of specific cases when they opt for an amicable settlement method.

It is widely believed that we cannot deliberate the ISDS mechanism by-
passing transparency given that one of the participants is a sovereign state and
possible third parties have their own interests. Specifically, compared with
commercial arbitration, Investor-State arbitration emphasizes transparency due
to its focus on public law. In contrast, commercial arbitration traditionally
views mediation as confidential. Indeed, data suggests that amicable settle-
ments increase the probability of confidential settlement agreements.” An em-
pirical survey showed that only 43 percent of data for commercial settlement
cases was available to the public in relation to their benchmarks such as these
cases’ facts, parties, and amounts, contrasting with the figure for Investor-State
arbitration cases, which was at 98 percent.”

However, some hold that there should be something new in the context of
ISM, which contrasts with traditional commercial mediation. As a conse-
quence, certain guides that international institutions have issued offer innova-
tive concepts of confidentiality and transparency, which considers the features
of ISDS. For example, Article 10 of the IBA Rules provides that the mediation
process shall be private, including all documents prepared and communica-
tions made in connection with the mediation, both of which shall not be used
for any other purpose, particularly including legal proceedings. However, this

58 Ana Ubilava, Amicable Settlements in Investor-State Disputes: Empirical Analysis of Patterns and Perceived
Problems, p. 26, http://ssrn.com/abstract=3352181 (Last Visited on November 25, 2020).
59 Nottage, Luke R. and Ubilava, Ana, Costs, Outcomes and Transparency in ISDS Arbitrations: Evidence for

an Investment Treaty Parliamentary Inquiry, International Arbitration Law Review, Vol. 21, No. 4, 2018.
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confidentiality obligation shall not extend to a) the fact that the parties have
agreed to mediation or a settlement resulting from the mediation; b) the terms
of a settlement or partial settlement; and c) the disclosure of documents or in-
formation in which seven conditions are listed.” All of the above requirements,
whether related to confidentiality or specified exceptions, are subject to any
agreement between the parties and mediator(s). In this respect, the Rules con-
sider both sides. On one hand, they deviate from mediation’s typical confidenti-
ality and guide the parties to disclose fundamental aspects such as the exis-
tence of mediation and terms of a settlement agreement. On the other hand,
they preserve the autonomy of will of either party, allowing them to make ap-
propriate decisions as needed.

In addition, the ECC Guide offers similar guidance regarding the issue of
transparency. It suggests that although any information should be confidential
unless otherwise provided in any agreement between parties, laws or court or-
ders, it is reasonable that parties disclose the fact that mediation is taking place
and the settlement’s main aspects, due to the requirement for states to allow in-
creased transparency.”

However, recent versions of ICSID mediation rules have nuanced differ-
ences regarding the disclosure of “the fact that the parties are mediating or
have mediated”. This is a disclosure in the second and third versions, but is in-
verted in the subsequent version, both of which are subject to the parties’ con-
sent. This disclosure is definitely contentious. One possible reason for the lat-
est change in the ICSID version may be to attract more states to adopt the IC-
SID Mediation Rules. This is based on a concern that exposing early stages of
discussions to public scrutiny can hinder efforts at mediation, thereby creating

60 Article 10(3), the IBA rules. Article10(3)(c) states the seven conditions: the disclosure of documents or infor-
mation: i) prepared by the disclosing party in connection with the mediation, if they contain no information
provided by any other party or the mediator and do not refer to the mediation; ii) as evidence that a settlement
agreement was reached when any other party disputes it; iii) for the purpose of enforcing or homologating a set-
tlement agreement, subject to any requirement provided in the agreement; iv) to comply with a pre-existing le-
gal disclosure obligation that was made known to the other parties in the agreement to mediate or at the Media-
tion Management Conference, provided that the disclosure shall be as limited as permissible; v) to comply with
a court order or similar instrument requiring disclosure, provided that the disclosure shall be as limited as per-
missible and shall be made only after written notice to the other party or parties and the mediator, and an op-
portunity to contest the disclosure under such order or instrument; vi) required to prevent a serious crime or
eminent threat to public safety, provided that the disclosure shall be as limited as is reasonable in all circum-
stances; and vii) that, at the time of disclosure, has demonstrably entered into the public domain through no di-
rect or indirect breach of the confidentiality obligations set forth above.

61 10.C, the ECC Guide on Investment Mediation.
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pressure that can lead to posturing and unproductive dialogue.

Moreover, the ECC Guide expresses the idea of an internal monitoring
mechanism. This mechanism is designed to respond to states’ concerns, such
as corruption, political allegations, and public criticism by requiring the state’s
representative in mediation to regularly report to a group of officials with full
access to the mediations’ files about their progress and any of the mediator’s
proposals.”

In short, it is important to remember that flexibility and inclusion are
some of ISM’s multilateral tools. Given the insufficient capacity of states’ me-
diation as well as public goods and services, it is reasonable to start by propos-
ing more acceptable standards for the ICSID Mediation Rules.

B. Technical Capacity-building of Mediation by Institutions

Beyond the theoretical guidance on and rules for ISM mentioned above, there
has been a gap in understanding of its practical applications due to a lack of fa-
miliarity with mediation and risk aversion in a novel context.” In this context,
technical capacity and assistance for using ISM should be equally important.
Participants such as Thailand, South Africa, and Costa Rica in the session orga-
nized by the UNCITRAL Working Group III indicated that awareness, knowl-
edge, and capacity of ISM must be promoted on an international level.*

In order to achieve this goal, international institutions competent in offer-
ing assistance for ISM’s technical capacity have an indispensable role. The ef-
fective way of providing this assistance is by providing opportunities for tech-
nical cooperation as well as training and capacity-building sessions, while also
fostering local experts to draw on readily available international standards,
tools, and expertise.” This can develop a broader pool of capable facilitators
and resources in ISDS cases.

The focus for mediation is to identify and train competent mediators. Al-
though many experts specialize in investment mediation, many more of them are
professional mediators with limited skills and experience related to international

62 Supra n. 60.

63 Susan D. Franck and Anna Joubin-Bret, Investor-State Mediation: A Simulation, ICSID Review, Vol. 29, No.
1, 2014, p. 9L.

64 Supra n. 18, p. 8.

65 Guidance Note on Strengthening United Nations Support to States, Upon Their Request, to Implement
Sound Commercial Law Reforms, para. 15, https://uncitral.un.org/sites/uncitral.un.org/files/englishguid-
ance_note.pdf (Last Visited on November 22, 2020).
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investment disputes, and those who are experts in ISDS — most often in arbi-
tration — but who are less familiar with specific techniques and approaches
necessary for successful mediation.” Hence, a competent mediator’s skillset is
varied, complex, and not easily made. To specifically identify the mediators
needed in ISDS, in 2016, the International Mediation Institute (IMI) proposed
the Competent Criteria for Investor-State Mediators (IMI Criteria) aimed at as-
sisting parties, institutions, designating authorities, and other appointing bodies
with selecting competent and suitable mediators or co-mediators.” The IMI Cri-
teria lists six considerations for choosing Investor- State mediators, including:
1) an understanding of Investor- State issues; 2) experience in mediation and
other dispute resolution processes; 3) experience with different forms of negoti-
ation, mediation and conciliation; 4) an understanding of arbitration and adjudi-
cation; 5) intercultural competency; 6) and other competencies.” These criteria
indicate that a qualified mediator’s knowledge encompasses an overall under-
standing of the Investor-State system that includes substantive and process as-
pects, along with different dispute settlement mechanisms including mediation,
negotiation, conciliation, arbitration, and adjudication, as well as different cul-
tures related to not only legal systems but also political and social backgrounds.

In this regard, mediator training is needed to enable potential mediators to
meet these standards. For instance, ICSID has undertaken cooperative effort
with the Energy Charter Secretariat and CEDR to run training programs for In-
vestor-State mediators held in Washington, Paris, and HKSAR to foster a grow-
ing cadre of trained mediators capable of understanding the complexities and
process of ISDS, which will enable states and investors to become more confi-
dent with using mediation in a variety of investment disputes.”

Apart from mediator training programs, capacity building sessions and fo-
ra as well as varied tools are effective ways to appeal to states who are current-
ly less interested in mediation and inform those who intend to mediate in fu-
ture disputes arising from investors and states about mediation’s exact use and
process. Specifically, these sessions refer to knowledge and new developments
of ISM, the assessment of legal reform that governments and authorities have

66 ICSID’s Role in Advancing Investor-State Mediation, https://www.imimediation.org/2019/09/04/icsids-
role-in-advancing-investor-state-mediation/ (Last Visited on November 28, 2020).

67 IMI Competency Criteria for Investor-State Mediators, p. 1.

68 See IMI Competency Criteria for Investor-State Mediators.

69 ISDS Mediation Working Group, Unlocking Value through Stakeholder Engagement: New Forms to Re-
solve Investor-State Disputes, 2020 ISDS Mediation Working Group Report, 2020, p. 7.
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taken, the drafting of national legislation involving implementation of interna-
tional texts, along with the use of international texts by organizations or agen-
cies. For example, ICSID has also sponsored a high-level mediation education fo-
rum for state and investor representatives.” IMI offers a sophisticated case analy-
sis tool called Ol¢, which is intended to help parties and their counsels identify
both parties’ positions and interests, and thus develop an optimal case strategy.”

An advisory center has also been proposed as a tool for enhancing media-
tion capacity. This center would be possibly tasked with alternative dispute set-
tlements, and could also be a platform for exchanging best practices as well as
for administering alternative dispute settlement.” This type of center is general-
ly supported as an option for reforming arbitration in ISDS,” which might as-
sist and support the use of arbitration, provide general advisory services, as
well as build capacity and share best practices.” If an advisory center for medi-
ation is potentially established, current arbitration center may be a suitable ex-
ample. Nevertheless, although this center is expected to become a useful tool
for building ISM’s capacity, it will encounter obstacles. For instance, it might
be difficult to secure financing since it is unknown whether states are willing
to fund a center aimed at an alternative to arbitration. Furthermore, another po-
tential option is a multilateral standing body that provides institutional support
to encourage amicable settlements. This is a more ambitious option that will
need additional discussion in the future.

IV. NATIONAL CAPACITY OF ISM: GOVERNMENT
STRUCTURE

Adequate local capacity to enact, enforce, implement, apply, and interpret
sound commercial law frameworks is necessary for the accrual of the expected

70 International Mediation Institute, Response to ICSID on Its Invitation to File Suggestions for Rule Amend-
ments, p. 5, https://icsid.worldbank.org/sites/default/files/amendments/public- input/20.% 20IML.pdf (Last
Visited on November 28, 2020).

71 International Mediation Institute, Ol¢! Online Dispute Analysis Tool, http://www.imimediation.org/ole
(Last Visited on November 28, 2020).

72 Supra n. 18, p. 41.

73 Report of Working Group III (Investor-State Dispute Settlement Reform) on the Work of Its Thirty-eighth
Session (Vienna, 14-18 October 2019), A/CN.9/1004, 2019, para. 28, https://undocs.org/A/CN.9/1004 (Last
Visited on December 5, 2020).

74 Possible Reform of Investor-State Dispute Settlement (ISDS), A/CN.9/WG III/WP 168, https://undocs.
org/en/A/CN.9/WG.III/WP.168 (Last Visited on December 5, 2020).
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benefits of rule-based commercial relations and international trade.” While in-
terest in and discussions on the mediation mechanism in ISDS are increasing,
it seems that many states are still unfamiliar with this mechanism, and also
lack knowledge and capacity of ISM in a national context.

In 2016, the Centre for International Law (CIL) of the National Universi-
ty of Singapore conducted a survey regarding obstacles to settlement in Inves-
tor-State disputes. This survey indicated that states might undergo much more
pressure than investors when opting for mediation in ISDS.” Furthermore, giv-
en that the ISDS mechanism relates closely to public interests and public poli-
cies, state parties are expected to persuade themselves and their constituencies
of their correct stance.” To this end, states and their political actors must be un-
der scrutiny from the general public and gradually implement their obligations
under prescribed international laws and decisions to avoid public criticism and
political allegations while relying on due process to obtain public funds to de-
fend themselves in investment disputes. Otherwise, political actors responsible
for resolving investment disputes would undertake political risks. As a result,
public servants may prefer to engage in a formal dispute with a designated arbi-
trator. Even when the outcome is not in their favor, they can shift the blame for
it onto the “higher powers” that made the ruling” despite the drawbacks of
time and cost, which ranked first in this survey.

In short, some of the above- mentioned obstacles are political, such as
“the desire to defer or avoid responsibility”, “fear of public criticism”, and
“the risk of allegations of or future prosecution for corruption”; others arise
from coordination among governmental departments, such as “the difficulty of
getting the budgetary approval for settlement”, and “the existence of multiple
stakeholders”.” In that regard, a way that attempts to obtain a greater capacity
to coordinate and negotiate in Investor-State disputes with mediation may
make sense. It may also embody policy making and the establishment or recon-
struction of governance structure, thereby delicately influencing the awareness
of ISM in host states.

75 Supra n. 64, p. 14.

76 Report: Survey on Obstacles to Settlement of Investor-State Disputes, https://cil.nus.edu.sg/wp-content/up-
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First of all, an overarching political and legal framework is needed, which
reflects the state’s overall strategy and arrangement for mediation in ISDS.
Notwithstanding, there is a surprising concern identified at educational fora
and supported in the CIL survey, which is the absence, in many states, of a
state policy and protocol for managing Investor- State disputes.” In contrast,
multilateral companies frequently have implemented policies supporting the
use of mediation and other non-adversarial alternatives, providing an answer to
internal critics and to adversaries who mistake a willingness to negotiate for
weakness.” Hence, policies on mediation could be construed that states and
corporations have a consensus that mediation is a tool for solving investment
conflicts, which can legitimize political actors and defend them from criticism
and allegations.

Based on overall policies, states and governments are expected to build in-
stitutional frameworks to prevent and manage investment disputes, which in-
cludes policy arrangements and requirements. As a result, governments can ef-
ficiently implement policies related to mediation mechanisms. Specifically, the
institutional and policy structure includes issues on agencies regarding manage-
ment of investment disputes that includes mediation, in addition to statutory re-
quirements dealing with the authority, obligations, and responsibilities of agen-
cies involved in settlements between states and investors, as well as the efforts
of promotion and use of mediation in civil society and commercial institutions.

First, some governments have identified lead agencies or created multi-
agency commissions. These agencies are usually designed to comprehensively
address the problems and complaints generated during early-stage foreign in-
vestment. As such, they may have an explicit mandate to negotiate a possible
settlement with investors before proceeding to arbitration, and represent the
state once arbitration begins.” For instance, the Korean government estab-
lished an ombudsman agency known as the Foreign Investment Ombudsman,
mandated by the 1998 Foreign Investment Promotion Act, one aim of which is
to solve problems and conflicts with foreign investors.” Brazil has been

80 Mark E. Appel, A “Done Deal” for States and Investors? Journal of Enforcement of Arbitration Awards, Vol. 1,
No. 2, 2018, p. 11.

81 Ibid., p. 9.

82 Silvia Constain, Mediation in Investor-State Dispute Settlement: Government Policy and the Changing
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83 Foreign Investement Ombudsman, Ombudsman’s Message, http://ombudsman.kotra.or.kr/eng/au/mes-
sage.do (Last Visited on December 5, 2020).
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promoting an ombudsman model on direct investment in its Cooperation and
Facilitation of Investments Agreement (CFIA), one duty of which is solving
problems and complaints that range from investment facilitation measures un-
der CFIAs to specific issues affecting investments.* The explicit empower-
ment and specific agency tasked with seeking a settled outcome with investors
may promote states’ confidence in adopting mediation in a context of Investor-
State disputes.

That being said, opponents argue that in light of the complex structure of
governments including central and local governments, the practical relevance
of interests generally involves multiple officials and departments. That is to
say, there may be immense difficulties in yielding a consistent voice among
several ministries whose interests may be impacted either positively or nega-
tively if a settlement is reached. In this case, it may prolong mediation proceed-
ings in consideration for the interest of and coordination with multiple stake-
holders, and consensus among them, which does not align with mediation’s ef-
ficiency. In addition, consensus may be uneasy since government ministries oc-
casionally have different and even competing priorities. Consequently, the lead
agency seems unable to overcome the setback of the use of mediation and pro-
duce an efficient outcome, even though it offers a legal opportunity to adopt
mediation to solve investment disputes.

However, the lead agency may be more effective than as mentioned. It
may act as a coordinator among multiple stakeholders by facilitating efficient
communication contributing to amicable settlements. For example, the multi-
agency commission where the lead agency guides and convenes authorities
adopting disputing measures and other ministries whose interests lie in settle-
ment agreements may be deemed as an intragovernmental tool for communica-
tion, cooperation, and coordination among multiple stakeholders.

Apart from lead agencies, the investment promotion agency (IPA) that is
aimed at promoting investment and has somewhat of a broad understanding of
investment issues and investors may also help the building of governance struc-
ture for mediation in the context of ISDS. In some systems, IPAs can assist in-
vestors in contacting a government, so that the investor may have recourse to
this agency when problems occur. Moreover, IPAs also cooperate with govern-
ment agencies to improve the investment climate by adopting specific

84 The Cooperation and Facilitation Investment Agreement.
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measures.” In that situation, the IPAs may be in an appropriate position to
address or assist with addressing conflicts by acting as a mediator. In other sys-
tems, [PAs affiliated with governments may contribute by providing profes-
sional advice when preparing and conducting mediation in ISDS.

Second, specific legislation is essential. It provides for not only establish-
ing and operating the agencies and commissions mentioned above, but also for
issues related to financial support, liability, and review. The legal mandate for
institutions and officials responsible for solving disputes based on an alterna-
tive method is the legal basis that may encourage authorized institutions and of-
ficials to try adopting mediation without political and legal apprehension.
Moreover, as mentioned above, there is a general shortage of a formal fiscal
budget mechanism or procedure for alternative resolution, making it difficult
for government officials to obtain financial support when mediating with inves-
tors. In this regard, creating a budgetary approval mechanism for a settlement
may increase support for mediation in ISDS. In addition, some systems require
a higher authority to review or approve any agreement with investors.* This
could function as a corrective mechanism intended to quickly prevent abuses
of authority and could also relieve the fear of personal responsibility that the
authorized government official who represents the state has when negotiating
with the investor.

Furthermore, mediation’s promotion and success in a broad commercial
context may make states more open to mediation with investors, which is due
to increased familiarity with mediation’s operation as cases of commercial me-
diation increase. Establishing and functioning arbitration or mediation centers,
or combining these centers, can render administration services for mediation
and accumulate mediation experience, which may provide best practices and
models for mediation between investors and states.

For instance, the Singapore International Commercial Court, Singapore
International Arbitration Centre and Singapore International Mediation Centre
provide “arbitration+mediation” services to solve cross-border disputes. Like-
wise, in the context of China’s Belt and Road Initiative, it established two in-
ternational commercial courts respectively in Shenzhen and Xi’an in 2018,
handling a range of international commercial disputes between equal com-
mercial bodies and providing one-stop services for litigation, arbitration, and

85 Supra n. 81, p. 36.
86 Ibid.



Journal of WTO and China Volume 11, Issue 3, 2021

mediation.” In 2015, China and African countries established the China-Africa
Joint Arbitration Center specifically for dealing with Investor- State and com-
mercial disputes regarding investment and business between China and Afri-
can countries through arbitration, mediation, and conciliation.” In addition, the
Asian International Arbitration Centre released the newly revised Mediation
Rules (2018) that can be adopted for investment disputes involving investors
and states.”

In that light, we can notice practices from different cultures and innova-
tive models for ISDS, such as “arbitration+mediation” that may offer new per-
spectives on reforming the ISDS system.” On the other hand, most practical in-
stances of national mediation are still in commercial context but we can ana-
lyze them from a broader perspective and long-term understanding. For one,
the international community has a different perception of the concept of “com-
mercial”, and thus in certain situations, commercial issues include those relat-
ed to investment. As a result, it may eventually be possible that Investor-State
disputes are explicitly included in commercial institutions. In addition, despite
limitations in the jurisdiction for equal commercial entities, they may also tend
to accumulate experience and human resources, as well as foster an environ-
ment and culture of mediation that is an alternative to arbitration.

V. CONCLUSION: VALUE-ADDED AND FUTURE
PROSPECTS

The role of mediation in ISDS, by all accounts, is predicted to expand. Thus,
we need to examine how to make the mediation mechanism more practical in
the ISDS system. First, reconsidering mediation provisions under investment
treaties is a straightforward way to internally change the climate of ISM. Sec-
ond, rules on ISM as a database, particularly the mediation settlement proce-
dure offered by ICSID, will enable the international community to access infor-
mation about a dispute for which there are attempts being made to achieve an

87 The China International Commercial Court (CICC) in 2018, http://cicc.court.gov.cn/html/1/219/208/
209/1316.html (Last Visited on December 7, 2020).
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90 Huiping Chen, China’s Innovative ISDS Mechanisms and Their Implications, American Society of Internation-
al Law (Unbound), Vol. 112, 2018, p. 210.
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amicable settlement through the mediation process.” Nitschke also highlights
that once the mediation rules finalized and approved by ICSID Member States,
they will provide states and investors with a valuable dispute settlement option
that complements many other initiatives that states and practitioners are engag-
ing in nurturing the development of Investor-State mediation.” In addition,
more specialized mediators, empirical assessments, as well as administration
and services, in addition to institutions’ capacity-building activities may pro-
vide a way to provide external incentives that encourage parties to consider me-
diation more seriously.” Furthermore, it is useful to pay more attention to the
capacity of states per se, since more effectively designed government structure
can create suitable opportunities for mediation.

ISM may have more value-added in the context of a modernized and sus-
tainable rule- based environment. Mediation in ISDS may inter alia aid the
transformation of perceived zero-sum games into positive-sum games™ since
mediation’s interest-based nature has led to the perception that it can contrib-
ute towards more stable and long-term investment environments. As a result, if
implemented correctly, mediation’s harmonious outcomes can coincide with
the sustainable development goals.

Nevertheless, it should be remembered that the complexity of Investor-
State disputes mean that mediation is expected to have limited efficacy. From a
holistic ISDS system perspective, mediation is not only an alternative, but also
a complementary opportunity.” Therefore, the mediation mechanism in the
context of ISDS reform may be personalized as well as systematized.

Further, mediation of Investor- State disputes has developed with the de-
centralized approach that creates mediation infrastructure based on commer-
cial context that responds to mediation demands,” and is moving towards a de-
centralized and centralized approach in parallel. However, this mechanism is

still in its initial phase, and its effectiveness has not yet been systematically

91 Supra n. 41, pp. 4-5.

92 Supra n. 65.

93 James M. Claxton, Compelling Parties to Mediate Investor-State Disputes: No Pressure, No Diamonds? Pep-
perdine Dispute Resolution Law Journal, Vol. 20, 2020, p. 99.

94 Supra n. 44, p. 37.

95 Claudia Caluori, Guidelines for Mediation in Investor-State Disputes, https://heinonline.org/HOL/Land-
ingPage’handle=hein.journals/ybinar6&div=20&id=&page= (Last Visited on August 30, 2021).

96 Mediation of Investor-State Conflicts, Harvard Law Review, Vol. 127, No. 8, 2014, p. 2563.
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tested.” As the development of the mediation mechanism framework involves
a legal basis and capacity building that is within the ISDS context, we need
more empirical experience that can reflect the instruments that regulate the re-
form of this mechanism in ISDS.

97 Supra n. 68, p. 10.



